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MAJOR CARTWRIGHT was not only a sturdy Parliamen- 

tary Reformer, but an honest, upright, and amiable, 
man; one of those truly estimable patriots, who, while they 
love their country, and spend their lives in unremitted efforts to 
improve the political condition of their fellow-citizens, stretch 
forth their thoughts, at the same time, to the interests and 
happiness of the whole human race, and do something—do 
much—in their day and generation, to make future ages better 
than the present or the past. 

In his domestic relations, he appears the model of all that is 
good, gentle, and gentlemanly ; beloved with no common affec- 
tion, served with no common zeal, and honoured with no 
common esteem. It is impossible to follow him into his daily 
walk of existence, without admiring the many excellencies of his 
character, and without wondering at that strange and vicious 
perversity which, on account of honest political opinions, would 
load so good a man with obloquy during his life, and even pour 
forth its vials of contempt and bitterness upon his grave. 

Whether the course he pursued for the furtl: 2rance of his poli- 
tical views was always the best possible will be hereafter consi- 
dered; but, that he thought it the best, and that he acted from 
this persuasion, is evident from the whole course and tenour of 
his conduct through, his long and eventful career. 

Major Cartwright has been rather erroneously considered the 
father of modern parliamentary reformers; since, long before the 
Major wrote his first pamphlet (viz. in 1776) many works had 
appeared, in which it was contended, that the holding a new 
parliament at least once in the year had been for many ages the 
law of the land. An universality of suffrage for all who had 
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attained the age of twenty-one, and the protection of the ballot, 
had been frequently advocated ; and Burgh, in the “ Conclu- 
sion” to his “ Political Disquisitions,” had recently suggested 
the propriety of “a general association for restoring the consti- 
tution,” which he imagined might be effected “ by petitions to 
the king and parliament, signed by a clear majority of the 
people of property, for obtaining the necessary acts of parlia- 
ment, and by raising and having in readiness the strength of 
the nation, in order to influence government, and prevent 
mischief.” * 

Major Cartwright brought all these propositions together. 
He contended that annual parliaments and universal suffrage 
were the ancient unalienable and indefeasible, rights of the 
people; were derived from nature, recognized and adopted by 
our Saxon ancestors, and not to be abrogated by any act or 
acts of parliament. 

He proposed a plan for the equal division of the people, 
whose votes were to be taken at the same hour on a day certain 
in every year, in their respective parishes, and all voting to be 
by ballot. To attain these objects, he quoted Burgh’s sugges- 
tion of “‘a Grand National Association,’ called upon every 
man of intelligence and influence to promote such an associa- 
tion, and concluded his work with these words : “ I hope there 
lives not a man upon our isle so unworthy of the society of 
men, who, if need were, would not subscribe it with his blood.” 

The creed of the Major thus early settled, was religiously 
adhered to by him to the hour of his death. 

The Major was not, however, the only eminent man who 
maintained these opinions, and endeavoured to support them; the 
result of which was, disputes on unimportant particulars, which 
no doubt impeded the progress of the great object of reform. 

Much controversy has been elicited by the question as to the 
antiquity of the House of Commons, or rather of the Commons 
sitting in Parliament: some had, like Brady, contended that 
the Commons existed only by permission of the Crown; others, 
that the sitting of the Commons was coeval with it, and essen- 
tially and equally part of what they called the Constitution. 
Out of the doctrine, so frequently repeated, and so flattering to 
national self-love, that our Saxon ancestors were represented 
in parliament by members freely chosen by themselves, grew 
those frequent assertions of “ right, ” and “constitutional privi- 


leges,” which removed the great question from the rock of reason 
to the sands of uncertainty. 





* Burgh, vol. iii. p. 434. 
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Sir Edward, afterwards the celebrated lord, Coke, at the close 
of the parliament in the 35th of Elizabeth, of which he was 
Speaker, in his speech to the queen before both Houses, said, 
“that before the Conquest, in the high places of the West 
Saxons, we read of a parliament holden ; and since the Conquest 
they have been holden, by ail your noble predecessors, kings of 
England. 

“In the time of the West Saxons, a parliament was holden 
by the noble king Ina, by these words :—‘I, Ina, king of the 

est Saxons, have caused all my Fatherhood, Aldermen, and 
Wisest Commons, with the Godly-men of my Kingdom, to con- 
sult of weighty matters.’ Sir Edward explained the meaning 
of these words thus— 

“‘]. Fatherhood, meant Bishops. 2. Aldermen, were Noble- 
men. 3. Wisest Commons, meant Knights and Burgesses. 
4. Godly-men, are your Convocation House.” 

* This,” he said, “‘ appeared in a book which a grave member 
of this House delivered to me, which is entitled, ‘ Modus 
tenerdi Parliamentum,’ out of which I learn this, and if any 
man desires to see it, I will show. it to him.”* 

But the said book having been shown by Selden and Prynne 
to be a forgery of comparatively modern date, all the reasoning 
built upon it must of course fall to the ground. As all men 
dwell upon what they desire to be true, the “ Modus” has 
been frequently referred to, notwithstanding its want of author- 
ity, and the Major was one of those who most pertinaciously 
adhered to it. 

It is our object to point out the true origin of the House of 
Commons; to show how it was continued and preserved amidst 
the convulsions of the state, and against the attempts of our 
kings to abolish it altogether: its composition, the duration 
of Peskamente, their frequency, the Jaw respecting their meet- 
ings, the breaches of the law by our kings and queens, until 
the final adoption of fraud for force, which converted the 
House into a branch of the grand aristocratical combination 
against the people: to shew also what has been attempted 
towards obtaining a reform of the House, and the conduct of 
the two great factions in respect to Parliamentary Reform and 
its advocates. 

We are much deceived if the time is not approaching, when 
a demand for a thorough reform of the House of Commons will 





* D‘Ewes’s Journal, fol. 466—516. Heywood Townshend, in his 
Historical Collections, makes sir Edward ©oke, in compliment to Eliza- 
beth, call Ina a queen. P 
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become much more general than it has ever before been, and 
we shall be greatly disappointed if the demand be not supported 
by more persons possessing influence, wealth, and learning, than 
ever before took part in this important matter. The mysteries 
of government are beginning to be unravelled by great 
masses of the community, and every new agitation of the ques- 
tion of Reform will bring with it new, and, at length, adequate 
support from the governed. 

hese being our opinions and expectations, we feel ourselves 
called upon to promote, as far as we can, this all-important 
object, and by furnishing useful information to those who have 
neither leisure nor the means at hand to obtain it for them- 
selves, to put the question on its right foundation, and to beat 
down the sophistry of those whose interest it is that the govern- 
ment of this realm should be placed under the uncontrolled 
power of the aristocracy. 

The subject may be conveniently divided into two parts : the 
first commencing with the most remote period, and terminating 
at the Revolution of 1688 ; the last beginning at the Revolution 
of 1688, and ending at the present time. It is of the first or 
more ancient part only that we intend to treat now, reserving 
the last or more modern part for a future occasion. 

The Saxon kings of England were assisted and controlled 
by acouncil or assembly called the “ Witena Gemot,” but neither 
the composition nor the power it possessed is accurately known. 

The Gemot and its members had various appellations, imply- 
ing both wealth and power. These being the attributes of a 
Witan, it followed, of course, that to those who possessed them, 
wisdom should also be attributed. A Witan was, therefore, a 
powerful, wealthy, and wise man. 

Mr. Turner, in his history of the Anglo-Saxons, has examined 
the subject with great care, and has, in most cases, drawn his 
inferences with singularly sound judgment ; he has not, how- 
ever, found any satisfactory evidence of the qualification neces- 
sary to constitute a man a member of the witena-gemot; he 
says, “no minute information of the witena-gemot can be 
given, but enough remains to show that it was composed of 
bishops, princes, and great men.” 

It is clear, however, that the nobles who sat in the witena- 
gemot were not elected by the people, and owed no portion of 
their political importance to any act of theirs. These nobles 
were a factious, turbulent body, who, like every other privileged 
and distinct class of men, looked to their own immediate in- 
terest, whether well or ill understood, and they looked no further ; 
their own class being every thing, and the people nothing, ex-~ 
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cept, indeed, inasmuch as they, on some occasions, could be 
made subservient to the selfish purposes of the more influential 


body. 

A have been charmed words, mysteriously used 
to convey the notion of a meeting of truly wise men, selected 
by the great body of the people, and sent by their suffrages to 
the national legislative assembly to control the king, and make 
good laws for the advantage of those who appointed them to 
office ; and it has been pretended that they performed these 
duties in an extraordinary and matchless manner, than which 
scarcely any thing can be more extravagant and untrue. Some 
of their institutions were no doubt well enough adapted to the 
then existing state of society, and when modified and made to 
conform to a somewhat more improved state of society, were 
found useful ; but to pretend, as has been pretended by many 
learned and inquisitive persons, that a race of men who, except- 
ing the clergy, must necessarily have been unlettered, as we 
know they were barbarous, cared much for the comfort, the 
happiness, and the freedom of the common people, and to hold 
up their conduct and their laws, as examples for a civilized and 
polished people, is extremely absurd. Had the Saxon polity 
and arms-bearing been such as the admirers of Saxon times 
would persuade us they were, it would have been impossible for 
William the Norman to have conquered the country as he did, 
or to have governed it as he governed it during the remainder 
of his life. 

Under the Norman dynasty councils were occasionally held, 
and sometimes a larger assembly, called the commune concilium 
These common councils appear tv have been composed of pre- 
lates and_ nobles who held lands of the king in capite, and of 
none but those who held by that feudal tenure. 

This mode of governing the country was continued by several 
of the Plantagenets, with but little variation, until the 49th 
Henry III, when cities and boroughs were, for the first time, 
commanded to send representatives to a legislative assembly. 

Some previous legislative assemblies had been attended by 
knights of counties, but this seems to have been an irregular, 
and not a customary or legal, proceeding ; and it may be doubted 
even whether the knights so sent made any part of the commune 
concilium, or were commanded to attend to give such local informa- 
tion as was desired. It has been contended by many industrious 
investigators of this matter, that these knights were tenants i 
capite, and represented the inferior tenants of the king, who 
had become so numerous that they could not be sum- 
moned individually : it was, indeed, extremely difficult, if not 
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impossible, to ascertain who ought to be summoned, and hence, 
knights as representatives of the king’s tenants were occasionally 
commanded to be sent, were elected in the county courts, and 
made part of the commune concilium. Others have asserted, that 
the knights were elected by their peers only, and not in open 
county court, by all who owed s" and service, and were bound 
to attend them ; but no satisfactory evidence has hitherto been 
produced on the subject. It is probable, however, that the 
election was made in the county courts by those who were pre- 
sent, without much regard to their qualifications ; elections were 
conducted in a very rude and summary way for several ages 
after the Commons were admitted as one of the Estates in Par- 
liament. 

The foreign wars, the crusades, and the domestic feuds with 
the barons, from which the kings of England were seldom free, 

roduced the most terrible calamities ; yet, inasmuch as these 
increased the necessities of the king and the barons for money, 
or its equivalent, beyond the amount which could easily 
be extorted by either the king or the barons, or by both, they 
were compelled to relax the bonds of the feudal tyranny, in 
favour of such of the towns, and occasionally even of such 
particular persons, as were able to furnish the necessary 
supplies. This was to a great extent a compensation for the 
evils inflicted on the nation, and was taken advantage of from 
time to time in favour of the liberties of the people. 

At length in the 49th Henry III, the king being then in the 
custody of Simon Montford, earl of Leicester, and his party, an 
appeal was made to the people by writs issued in the king’s 
name, to counties, cities, and boroughs, commanding each of 
them to which a writ was sent, to return two, and each of the 
Cinque Ports to return four representatives to parliament, and 
these, with the prelates, earls, and barons, formed the first 
parliament, in which the Commons appeared by their delegates, 
of which there ate any authentic accounts, and probably the 
first parliament ever so constituted. 

This parliament sat from the 21st January, to the 24th Feb- 
ruary, A.D. 1264-5, a period of 33 days.* 

The earl of Leicester’s party being soon afterwards defeated 
at the battle of Evesham, and himself slain, the king was again 
restored to power, and publicly disclaimed all the acts done in 
his name, while he was under the control of the earl of Lei- 
cester. 

From historical evidence, and from passages in some parlia- 


Rages 





* Prynne’s Writs, P. iv. p. 2. 
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mentary documents, it appears that persons who were not 
members of the great council or parliament, did at times attend 
that assembly, probably to furnish local evidence ; but there is 
no fact related in history, nor any known entry or any roll, or 
other parliamentary document, which proves that cities and 
boroughs were commanded to send representatives to parliament 
before the 49th Henry III. The proceeding appears to have 
been an innovation on the practice, which, up to that time, had 
prevailed, and was not again resorted to during the remainder 
of that king’s reign. 

Of all those who have contended for the existence of parlia- 
ments, consisting of King, Lords, and Commons, previous to 
the 49th Henry III, sir Martin Wright, in his Appendix to his 
Introduction to the Law of Tenures, is, perhaps, the best en- 
titled to attention. He argues, that the charter of John con- 
templated a kind of representation of all the /iberi homines regni 
4 his tenants in capite, and although it did not take effect, 
shows that a kind of representation, or rather restriction of the 
commune concilium, was then thought of ; and, as a reasonable 
and proper representation, was no doubt a desirable measure to 
 mapenpe tumultuary, confused, and disorderly councils, it can 

e no wonder that a proper representation was soon afterwards 
established.” He then ath to show what appeared to him 
reasons why the commune concilium consisted only of the 
magnates during the minority of Henry III, and then observes, 
“ It is very certain that the representation by knights, citizens, 
and burgesses, took place sometime in this king’s reign, perhaps 
not many years after his full age ; for though the first summons 
of a parliament (as now called, and probably so called soon 
after this regulation) that is now extant, or has been hitherto 
found, was 49th Henry III ; yet the form of summons seems at 
that time to have been well digested and known, and to have 
issued upon an establishment of some standing; for the writs 
are not entered at large upon the rolls as originals or precedents 
generally are, but only notes or remembrances. But be this 
as it might, it must be observed, that from the time of this 
regulation, whenever it was, or indeed from the time of 
John, we hear nothing more of a representation by, or restric- 
tion of, the commune concilium to the king’s tenants in capite, so 
that, we may. reasonably conclude, that all differences upon 
this head were satisfactorily composed by this regulation. 

Henry III was succeeded by Edward I, whose reign was 
one of embarrassment and expense ; and being refused an aid he 
demanded from his barons, in his twenty-third year, he followed 
the precedent set by the earl of Leicester in the 49th year of his 
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father’s reign, and issued writs, for two knights from each of 
the counties, two citizens from cities, and two burgesses from 
boroughs, to attend him in parliament. These writs differed in 
one particular from the precedent quoted, inasmuch as they 
were not sent to the cities and boroughs, but to the sheriffs of 
the counties. 

This most important change introduced the representation of 
the people in parliament. No thanks are, however, due to 
Edward, who showed as much indifference for popular rights, 
as any of his predecessors; but the increasing opulence of the 
towns, the growing intelligence of the people, the alienation 
and division of landed property, had prepared the way for the 
exercise of popular power. The writ issued to the archbishop 
of Canterbury thus declares, after the usual salutation, the 
cause of summoning the parliament : “ that which concerns all, 
should be approved by all, and common dangers should be 
provided against by means furnished by all.” These common 
concerns and common dangers are then set forth to his grace, 
that “‘ as he well knew, what indeed was known toall the world, 
that the king of France had fraudulently invaded Gascony, and 
held it unjustly ; but not satisfied therewith, he had Yt oar 
a great fleet, and provided a numerous army to invade England, 
destroy the nation, and root out the Enylish language.” He 
and his clergy are thus commanded to come to the parliament, 
and “ there with the rest of the prelates, nobles, and other inha- 
bitants of our kingdom, to consider of, and make such laws as 
may be necessary to avert the threatened mischief.” 

The writ is inserted in the Lords’ Report on the Dignity of a 
Peer, fol. 211. The committee affirms, what indeed had 
before been remarked by Prynne, that no writ either before or 
since, had any such introduction. 

It does not, however, appear that the Commons interfered in 
matters of legislation: they had no power either to embarrass 
or delay the proceedings of the king or barons; they were 
called principally for the purpose of taxing themselves, and 
having consented to this, were held of little account. 

Edward reigned thirty-two years, and from his twenty-third 
year held a parliament in every year excepting two only; and 
more than once held two distinct and separate parliaments in the 
same year, to which knights, citizens, and burgesses were 
summoned, and sat. 

The longest of these parliaments did not sit quite two months, 
which, aye Prynne, “was then reputed and styled a long time.” 

Notwithstanding this frequency of parliaments to which the 
Commons were summoned, there were great irregularities in the 
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composition of the legislative assemblies in this reign, and par- 
ticularly so in the earlier part of it; the king held many com- 
mon councils or parliaments, to some of which knights for 
shires, but neither citizens nor burgesses, appear to have been 
summoned. ‘To others, knights, citizens, and burgesses, but 
neither prelates, earls, nor barons, were called. 

The word Parliament was at first used to express a meeting 
of the king’s ordinary council and great court of justice, and 
was, during this king’s reign, applied to these assemblies, as 
well as to the legislative assembly composed of Lords and 
Commons. 

The most important transaction in this reign, next to the 
calling the Commons to parliament, was the statute attributed to 
the 25th Edward I., intituled “ A Statute concerning Tallages.” 
It begins thus :_ “ No tallege or aid shall be taken or levied by 
us or our heirs in our realm, without the good will and assent 
of archbishops, bishops, earls, barons, knights, burgesses, and 
other freemen (free commons) of our land (realm).”* The arch- 
bishop is directed to cause it to be read twice a year in all the 
churches, and to denounce a heavy curse on those who shall 
break it. 

This was a great point gained, as it was unquestionably 
intended to bind the king not to impose taxes without the assent 
of the Commons in parliament assembled, and thereby to insure 
their convocation. How important this restraint was then con- 
sidered may be inferred from the power it er to the clergy, 
who it says, “ shall excommunicate, and publicly in their 
several parish churches shall cause to be excommunicated, all 
those that willingly do or procure to be done any thing contrary 
to the tenor, force, and eect of this present charter, in any point 
or article.” 

The Lords’ Committee on the Dignity ofa Peer, in their remarks 
on this statute, observe, that “ the convention of such an assembly 
in parliament, whenever the Crown wanted aid from the people, 
thenceforth became a necessary measure, and a measure to 
which the resort unavoidably became frequent, in consequence 
of the increasing necessities of the Crown for extraordinary aid, 
arising from various circumstances,”* 

Edward held his first parliament in the third year of his reign, 
and in this parliament was made the “ Statute of Westminster, 
1 :” the preamble to which, contains these words: ‘ These be 
the acts of king Edward, son to king Henry, made at West- 
minster at his first parliament general after his coronation on 





* Stat. Realm, vol. i. fol. 125, + Lords Report, fol. 230. 
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Monday of Easter utas the third year of his reign, by his council, 
and by the assent of seehibieles s, bishops, abbots, priors, 
earls, barons, and all the commonatty of the realm being thither 
summoned.’”’* 

Chap. V. has these remarkable words : “ And because elec~ 
tions ought to be free, the king commandeth upon great forfeiture, 
that no man, by force of arms, nor by malice, or menacing, shall 
disturb any, to make free election.”’*+ 

From these words which probably related only to knights for 
the shire, it has been inferred, that citizens and burgesses sat in 
this parliament, but this does not appear to have been the case ; 
great vagueness attaches to parliamentary expressions in these 
ages, and there is no evidence to lead us to conclude, that either 
citizens or burgesses were summoned to this parliament. 

Of the loose and indefinite way in which words were used, 
the Lords’ Committee have related many remarkable instances, 
and this want of precision has misled many learned and well- 
intentioned writers on parliamentary history. 

Prynne seems to have taken for granted, that citizens and 
burgesses sat in the early parliaments called by Edward I. He 
says, “‘ after the 49th Henry III, I find no writs of this sort” 
(writs of expenses to knights, citizens and burgesses) “ extant 
in our records of Henry III, or Edward I, till anno 28 Edward I, 
though no doubt they constantly issued at the end of every 
parliament held after 49th Henry III, till 28th Edward I (thirty- 
five years space), as this clause in writs of 28th, 29th, and 33rd 
Edward I, prout alias in casu consimili fieri consuevit assures us. 

Willis, however, found writs in the 18th Edward I, from which 
he has copied the names of the knights for several counties ; 
but there is no writ, nor any mention of citizens or burgesses. 

It cannot be affirmed positively, that citizens and burgesses 
were not called to parliament from the 49th Henry III 
to the 23rd Edward I, but there is no direct evidence that they 
were called. In many legal documents the commonalty are 
mentioned as parties, even when it is quite clear, there were 
neither citizens nor burgesses in parliament. If, however, it 
should be inferred, that the cities and boroughs did send repre- 
sentatives to the earlier parliaments held by Edward I, it will 
only add avery few years to the epoch whence may be dated the 
commencement of the parliamentary representation of the 
Commons. Previous to the twenty-third year of this king’s 
reign, the parliaments he called were few, and held at distant 
and irregular periods; but from the twenty-third year of his 





* Stat, Realm. Vol. i. fol, 26. t+ Lbid. 28, 
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reign, when cities and boroughs are ascertained to have sent 
representatives, the calling of parliaments was remarkably 
regular, and the intervals between them of short duration. 

Edward II was utterly incompetent to fill the situation in 
which he was placed by the death of his father, and the nation 
could not fail to experience the consequences which constantly 
attend the government of weak princes, in a semi-barbarous 
age, in which the king is something more than the nominal 
head of the nation. 

There was an immediate advantage to the people in the 
accession of this king, inasmuch as the parliament were able 
to compel him to swear “to hold and keep the laws and 
customs, which the commonalty of the kingdom shall establish,” 
thus recognizing, in its fullest extent, the legal government by 
King, Lords, and Commons. 

In the early part of his reign, the King appealed to the 
Commons against his refractory barons, and the barons following 
his example, appealed to the Commons against the King. Thus 
throwing a portion of power among the people, and increasing 
their importance, which neither the King nor the barons at all 
desired, but could not prevent. 

During this king’s disorderly —— of twenty years continu- 
ance, there are only four in which new parliaments have not 
been clearly ascertained to have sat, and transacted business ; 
and it is by no means certain, that there were no parliaments in 
some of these four years. 

Two separate parliaments were held more than once in the 
same year, and in one year there were three separate parliaments. 

The increasing importance of the Commons was manifested 
in the third year of this king’s reign, by the condition they made 
to consent to an aid on having certain grievances, eleven in 
number, redressed. 

In this reign the Commons first petitioned as a distinct body. 

“ Edward III” says Prynne, ‘“ summoned no fewer than 
three or four parliaments in a year, whose sessions were very 
short, sometimes not a week, mostly not more than a fortnight 
or three weeks, rarely above a month or two at most, and that 
on extraordinary occasions.”* 

In this long an of fifty years, there are only seven in which 
one parliament at least cannot be distinctly traced to have been 


held. And when we consider the arbitrary notions of this king, 
his foreign wars, and the pestilence which raged in his reign, it 
seems surprising that he should have conformed to the law 


— 





* Writs, P. iv. p. 4. 
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which commanded him to hold a parliament, “ every year once, 
and more often if need be,” to the extent to which he did conform. 

The largest parliament which had ever up to that time been 
held was in the fiftieth year of the reign of this king. On 
this, Prynne ‘observes, that “it was the longest session (he 
means parliament) I have hitherto observed; yet it continued 
but ten weeks and four days: how many grievances it redressed, 
how many delinquents it censured, how many great memorable 
acts it made and accomplished for the benefit of the age and 
future generations, the parliament rolls and statutes will best 
inform you.”* 

Prynne, from the Rolls, shows, that as early as 5th Edward III, 
the Commons sat apart from the Lords; this it is probable was 
the case from the first, at which time it is also probable they 
were hearers and not debaters; called to consent and not to 
dispute. Prynne further observes, that they had then no 
Speaker, and that no Speaker is mentioned till 51st Edward III. 

Toward the close of this reign, the importance of the House 
of Commons was considerably increased, and some advantages 
were obtained for the people out of the necessities of the King. 
He, it is true, was constantly breaking the laws, but he was 
almost as constantly compelled to make concessions, and to 
promise to observe them better for the future. These jarrings 
encouraged the Commons to proceed in the acquisition of 
power, the consequences of which appeared plainly enough in 
the next reign. 

During the twenty years of the reign of Richard II there 
appears to have been only one year in which a new parliament 
was not held. 

The parliament which met in the fifth year of the King sat 
seventy-two days. Like several preceding parliaments, its 
opening was adjourned from day to day. Prynne says, “ The 
writs make particular mention, that the knights and burgesses 
several times resorted to, continued at, and returned from, this 
parliament at Westminster (diversis vicibus ), the reason whereof 
was, as the parliament roll records, because it was not only 
thrice adjourned from one day to another before it sate, by 
reason sundry sheriffs had not returned their writs, and divers 
of the Lords and Commons were not come, and because there 
arose a great quarrel between the duke of Lancaster and the 
earl of Northumberland, who came attended with many archers 
and armed men, which quarrel caused the King to adjourn 
the parliament sitting, from Monday to Tuesday, and thence 
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till Wednesday, and from Wednesday to Saturday, until the 
members were all come, and the quarrel pacified between these 
two great lords; but principally for that, after they had con- 
tinued sitting from Saturday, November 8, till December 15, 
being thirty-seven days, the King then, by reason that the 
feast of Christ’s Nativity approached, and the queen, his new 
wife, was newly arrived in England, at the Commons’ request, 
who desired time to consider of the aydes demanded of them 
by the King, and his general pardon, which they desired, and 
what persons should be excepted out of it, adjourned the par- 
liament till the Friday before St. Paul’s Conversion, the 24th 
January, being forty dayes, during which adjournment the 
members returned to their homes, and many of them being 
absent on the 24th of January, to which day they were 
adjourned, thereupon they adjourned from Friday till Monday 
following, and then continued their session till February the 
23rd, when the parliament dissolved ; so that this last session 
continued thirty dayes from the day of its first meeting, and 
the first session thirty-seven, or rather forty-two, dayes, the 
short adjournments being included. So as the adjournment 
for forty dayes between these (wo meetings, rather than sessions, 
was the cause of this new insertion (diversis vicibus ) into these 
writs.” 

“ The knights, citizens, and burgesses had no writs de expen- 
sis for the time they sate, before this adjournment from November 
3rd till December 15th, when they were adjourned till January 
24th, this recess, or adjournment, being at their own requests, 
but only after the second meeting and parliament ended.” * 

The parliament, from the first day on which it met, to that 
when it was dissolved, was kept in existence one hundred and four- 
teen days; and this was, probably, the first time that parlia- 
ment was prorogued, in the sense in which the word is now 
used to distinguish it from an adjournment; and this it was 
which caused the words diversis vicibus, which have not been 
found in any previous writ, to be used on this occasion. 

“ This,” continues Prynne, “ was the longest session of par- 
liament I have hitherto observed.” + 

A second parliament was held in this year. 

Of the parliament which met in the 11th Richard II, Prynne 
observes, “ that this parliament sar the longest of any before 
it; to wit, ninety-nine dayes.” 

Richard II was set aside, and Henry IV placed upon the 
throne by the two Houses of parliament, which, of their own 
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authority, changed the succession. These proceedings were 
the result of careful deliberation, were conducted with great 
solemnity, and could not fail to elevate the character of the 
House of Commons, which increased in respect and conse- 
quence by every change, just as the people increased their 
hberties by every revolt, and by such state necessities as gave 
any advantage to either, or both. Henry was, to a considerable 
extent, dependent upon the parliament, and, notwithstanding 
the departure from the direct line of succession caused the 
disastrous civil wars which followed; the advantages which 
resulted therefrom to the people were ample compensations for 
those evils. 

Henry IV reigned thirteen years and a half. He held a par- 
liament in every year of his reign, excepting only the eighth. 
The parliament which met in his seventh year was continued 
till December 22nd, in his eighth year. His next parliament 
met within ten months from that time; so that the interval was 
less than a year. 

Parliaments in this reign were generally of longer duration 
than they had hitherto usually been, and yet the longest was 
terminated within ten months. 

The parliament which met in the seventh year of this king 
was assembled on the Ist March, and dissolved on the 22nd 
December, in the same year. It was adjourned over Easter 
to the 23rd April, when it re-assembled, sat till the 19th June, 
when it was again PROROGUED. It met again, and sat till the 
day of its dissolution, on the 22nd December. This parlia- 
ment was continued for nearly ten months, and was the longest 
parliament which had ever been held. This forms another 
epoch in the history of parliament, it being the first example of 
the prorogation of parliament by the sole will of the king. 

Some anomalous proceedings in the reigns of Edward L, 
Edward II, and Edward III have been called prorogations, 
but they differ materially from the prorogations in the seventh 
year of this king, and cannot, indeed, be called prorogations, 
without giving a meaning to the word which ought not be 
given to it. 

Henry V reigned nine years. He held a parliament in every 
year excepting his seventh, and in no less than four years held 
two parliaments in each year. All these appear to have been 
short parliaments; some of them were adjourned, but only for 
a few days. 

Henry VI reigned thirty-nine years. In his reign a parlia- 
ment was held im every year, excepting two only, until the 
sixteenth year of his reign, when the holding of parliaments 
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became very irregular. He was deposed from his crown and 
again restored. Tumults, civil wars, and the plague, desolated 
the country ; the conduct of the “nas factions was treache- 
rous, base, profligate, and bloody ; the laws were trampled upon, 
and the people were barbarized. In the last twenty-four years 
of his reign, Henry called his parliament but seldom, and at 
ag irregulaz intervals. 

n this reign of horrors, prorogations, on account of the 
plague and the dreadful state of the country, were frequent ; 
yet the parliaments were generally of short duration. One, 
which was four times prorogued, was, however, continued 
beyond the period of a year. 

dward IV reigned twenty-three years ; from the turbulent 
state of the country, the holding of parliaments was very 
irregular, and adjournments and prorogations, as well from time 
to time as from place to place, were frequent. The sessions 
were generally very short, sitting only a small number of days. 
The parliament which met in the twelfth year of this king was 
prorogued three times, and kept in existence full seventeen 
months. , 

Edward V never reigned, except under the protectorship of 
his uncle, the duke of Gloucester. An entry on the Roll, in the 
first year of Richard III confirmed his title, and was the act 
of the only parliament which sat during the interval of two 
years and two months, from the accession of Edward V to that 
of the Tudors, under Henry VII. 

The circumstances under which Henry VII came to the 
throne, enabled him to act without control. The dread of a 
return of the miseries which had so long endured induced the 

eople quietly to submit to all the usurpations of the king. 
The principal leaders of the different factions had perished in 
their profitless contests ; the higher nobility, who might have 
resisted the encroachments of the monarch, were overpowered, 
and the few feeble efforts made in resistance of his authority 
only served to establish and extend it. Meanwhile, the civil 
distractions of the country had accustomed the people to 
rapine, murder, and all the crimes which grow out of fierce 
wars ; though a balance of good undoubtedly resulted to the 
following generation, by the introduction of a new nobility, 
who would possess neither the power nor influence of the old 
feudal barons. 

Henry himself, on several occasions, promoted this salutary 
change, and especially by the statute De Donis, which ex- 
tended the power of the nobility and gentry to break: ancient 
entails and alienate their estates. 
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Henry ruled by a faction on whom he conferred offices, and 
that faction, sensible that they owed every thing to his. pro- 
tection, supported him at the expense of justice and national 
privileges ; while the Star Chamber silenced every voice which 
might have been disposed to lift itself against the violation of 
individual or public rights. pa oy 

Henry called a parliament early in the first year of his reign, 
which, having concurred in all his views, and consented to 
all his propositions, was dissolved at the end of about three 
weeks. 

Notwithstanding the subserviency of this parliament, Henry 
would probably have never summoned another, had not his avarice 
suggested to him the occasional use of a parliament to obtain 
money, which he could not otherwise obtain, aud..which he 
managed to extort by the most false and fraudulent pretences, 
through their instrumentality. 

He called another parliament in his second year, whichj sat 
but a short time. 

In his fourth year he called another, which he kept in exist- 
ence nearly thirteen months. 

He also held parliaments of short duration in his seventh, 
eleventh, and twelfth, years; and after an interval of nearly 
seven years, he convoked another parliament, which being soon 
dissolved, he continued to govern to the end of his reign, a 
period of five years, without any further parliamentary invoca- 
tion. Itis acutely remarked by Hume, as an evidence of the 
despotic authority of this king, that he chose Dudley, who was 
so hateful to the people, as the Speaker of the House of Com- 
mons. 

Henry VIII was the most absolute king who had ever 
reigned since parliaments were first established. Still, .he 
never was able to obtain despotic power; and it is remarkable, 
that no permanent law was made even by him without.the 
consent of the two Houses of parliament, and that. it¢was 
thought advisable to resort to several expedients, in order to 
procure parliaments to his mind. Henry continued to play 
the tyrant more effectually than any of his predecessors. 

Like his father, he cared but little for the laws which com- 
manded him to call a parliament “once in each year;” the 
statute had no penalty for disobedience, and no provision for 
calling a parliament if the king neglected his duty: Henry, 
therefore, governed very much as he pleased, and called par- 
liaments only for his individual purposes. 

His longest ‘ a was kept in existence nearly five 
years and a half. 
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He governed the country by his sole will, from the 22nd 
December, 1515, to the 8th December, 1520, a period of 
fifteen years, with the intervention of one parliament only, 
which dia not sit quite four months. 

During the reign of Edward VI, who died in his non-age, 
two parliaments were held. The first was called soon after his 
accession, and was continued for nearly five years. The last 
sat only one month. 

In the five years of Mary’s reign, she called five parliaments. 
Her first parliament assembled in the first year of her reign, 
and the longest interval between any two of her parliaments 
was twenty-one months. It has been said, that in her reign 
the old law respecting holding parliaments was restored. 

Parliaments during the reign of queen Elizabeth were as 
irregular in their convocation as in their duration ; considerable 
intervals frequently elapsed between them. 

In the forty-four years she reigned, she held ten parliaments, 
one of which she kept in existence nearly eight years. 

She governed without parliaments at three different periods, 
each of which was of full four years and a half duration. 

James I called a parliament before he had reigned a year, 
which he kept in existence nearly seven years. 

In his twelfth year he called another parliament ; but this not 
suiting his purpose, he hastily dissolved it, after it had sat three 
months, without a single statute having been passed. 

He then contrived to carry on his government without a 
parliament for six years and a half, when his necessities com- 
pelled him to call another ; this was held in his eighteenth year, 
and continued nearly twelve months. James was as little satisfied 
with the proceedings of this as with those of his former parlia- 
ments, and seems to have resolved never to call another ; but his 
wants were stronger than his resolutions, and a parliament met 
in his twenty-first year. In the following year he died. 

During this reign, the House of Commons became of much 
more importance than it had been at any previous period. 

Charles I held a parliament in each of the three first years 
of his reign, the longest of which did not continue in existence 
twelve months. He next discontinued the use of parliaments 
altogether for eleven years. The parliament he then called did 
not sit a month. In the same year, 1640, the parliament 
assembled which dethroned and decapitated the King, under the 
Commonwealth. 

The parliament continued under several forms and changes 
until a few months previous to the death of Oliver Cromwell, 
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when he dissolved it, after it had continued seventeen years 
and three months. . 

Richard Cromwell restored the old mode of election which 
had been departed from in his father’s time, and called a patilia- 
ment which sat a very short time. 

Another parliament was summoned under the direction of the 
army, the officers of which invited the members of the long par- 
liament, who continued sitting on the 20th Ast 1653, to return 
to the exercise and discharge of their trust. The members of this 
assembly were few in number, and were known by the appellation 
of the Rump. To this parliament Richard Cromwell sent in his 
renunciation of the office of Protector. 

This parliament, at the end of ten months, on the 16th Marck 
1660, dissolved itself, to prevent being dispetsed by the army, 
after it had passed a bill to call another parliament to sit on the 
25th of the following April. Most writers have considered the par- 
liament which met in 1640, as having been continued to this 
time, and reckon the period of its duration at upwards of nine- 
teen years. 

A parliament, consisting of the House of Commons elected 
on the old plan, and such members of the House of Lords as 
were present and chose to take their seats, assembled on the 
25th April, 1660. The first act of this parliament was the. send- 


ing for Charles II, and its sitting was continued for some time. 


after the Restoration. 
The parliament which recalled Charles, being assembled with- 


out the authority of the King, took the name of a Convention,, 


until an act was passed after the Restoration constituting it; a 
Parliament. 

On the dissolution of this parliament, Charles called another, 
which met in his second year, and was by him kept in existence 
nearly seventeen years. uf 

He aftetwards held three short parliaments, the last of which 
was dissolved on the 28th March, 1681, and from that period 


till the death of the King, which took place on the 6th February. 


1685, no other parliament was convoked, and the country was 
governed solely by the monarch’s arbitrary will. 

James If held two parliaments in his short reign, the last of 
which was sitting when he fled the country. 

William III. called a parliament soon after his aecession, 
which he who came to restore the laws and to rve_ the 
liberties of England, kept in existence six years a half. 

In his second parliament the Triennial Act was passed. 

From this time our kings have considered it more to their own 
interest to obey the laws for the holding of parliaments than to 
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attenipt to violate theii, and parliaments have consequently 
beeii always in existetice, excepting only the short periods 
between the dissolution of one and the election and sitting of 
another. 

The Triennial act was annulled by the act of Ist Geo. I, when 
thé Hotise of Commons, which had been elected for three years, 
passed a bill for lengthening its own existence to seven years, 
ahd for giving to the King the power to continue all subsequent 
patliaments to a like period. 

Tn thé rémoter times, parliaments and parliamentary councils, 
wére usually of very short duration ; and even after the time 
when the Commons formed an essential patt of the parliament, 
and hew subjects came to be heard and decided upon, the 
tettii fot which they continued to sit was seldom more than 
a’ few weeks, frequently only a few days. The modes of 
electing répreséntatives were necessarily very simple, and 
cértain y Hot véry regular. 

We shall see, as we go along, that a session and a parliament 
were nearly, if not quite, synonymous words, and that in the 
statutes and ordinances “a parliament” was understood, and 
initendéd to be understood, as signifying a single meeting of the 
members continued from day to day, until the business for 
which they had been called was despatched. This is abundantly 
préved by the writs of expenses issued to the members for the 
number of we the parliament was continued, including a 
computation of the time required for their journeyings to and 
fréni the place of convocation. 

The frequent callitig of parliaments appears to have been 
regulated for some time by the necessity of the case, and the 
disposition of the King and his council. As, however, the 
fréguient Kolding of parhaments became of importance, as well 
to the nobility as to the commonalty, they who had influence in 
the state were unwillitig fo leave the calling of parliament solely 
td thé distretion of the ing and his council, and an effort was 
théfefore at length made to prevent the intermission of parlia- 
ments for so much as a single year; and accordingly in the third 
year of Edward II the King was prevailed upon to issue letters 
patent dated at Westminster, 16t March, a. ». 1309, in which 
it is recited, that he had “granted to the prelates, earls, and 
barons, of his kingdom, that they might choose certain persons, 
prelatés, éarls, and barons, and of others whom they might think 
fit to call to them during their authority, that is, to the feast of 
Michaelmas then next, and thence for a year following, to ordain 
and establish the estate of the King’s household and of his king- 
dom, so as their ordinancés ~y d be made to the honour of 
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God, to the honour and profit of the church and of the King, 
and to,the profit of the people according to right and reason, 
and the me which the King had made at his coronation.” 

In the 5th of the King, it is among other things ordained, “cap. 
19, 4. p. 1311, that forasmuch as many persons are delayed 
in the King’s court of their demands, because that the party 
alledgeth that, the demandant ought not to be answered without 
the King, and also many people be aggrieved by the King’s 
ministers against right, in respect of which grievances ho man 
can recover without a common parliament— We do ordain that 
the King suaxz hold a parliament once in the year, or twice if need 
be, and that in a convenient place, and in the same parliaments 
the pleas which are in the aforesaid forms delayed, and the pleas 
where the justices are of divers opinions, shall he determined. 
And in like manner the bills shall be finished which are delivered 
in partament, in such sort as law.and reason demand.” * 

he parliament held at York, in the 15th of this king’s reign, 
revoked the ordinances, because they were not made by the King, 
the prelates, earls, and barons, and the whole commonalty of the 
realm in parliament assembled ; and it was enacted, that “ the 
matters which are to be established for the estate of our lord the 
king and of his heirs, and for the estate of the realm and of the 
porpye, shall be treated, accorded, and established, in parliament, 
y our lord the king, and by the assent of the prelates, earls, and 
barons, and the commonalty of the realm, according as it has 
been heretofore accustomed.” + 

Thus solemnly establishing by law, that no statute should be 
made, and consequently no new law of any kind, without the 
consent of the Commons in parliament assembled, whence it 
follows, that any attempt to make a law or to compel the people 
to contribute to the King’s exigencies by his command, without 
the consent of parliament, was a breach of the law, for, which 
the King or his advisers must be held responsible as well as 
others, or there could be nothing but the form and shadow of 
law, while no law and no responsibility existed, in, this, most 
important particular. rae 

he necessity for the ordinance, cap. 19, is clearly set forth 
by the ordainers : justice could not be obtained but by “a com- 
mon parliament,” the grievous oppressions of ministers, could 
neither be prevented nor redressed, the terms of the Great 
Charter could not be complied with, notwithstanding the King’s 
solemn oath to observe them. Like most other Kings, he. paid 
but little regard either to oaths or charters, when he had_the 
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power, as he had the inclination, to break the one, and set aside 
the other. It is quite clear from the ordinance, that it was 
the custom regvendy to call the commune concilium, for the 
purposes stated in the ordinance. From the period when the 
commune concilium became a parliament composed of the three 
estates, these frequent meetings must have been considered the 
undoubted right of the people ; and to compel the King to permit 
them to exercise this right was the object of the ordinance. The 
words are clear and positive, and admit of no misinterpretation : 
“ The King shall hold a parliament once in the year, or twice, if 
need be.” That it was acted upon, there can be no doubt; and 
notwithstanding the ordinance was abolished in the 15th year 
of the King, the custom was continued, and the King held a 
parliament in each of the succeeding years of his reign. 

Edward III held two, if not three, parliaments in the 
first year of his reign, three in his second year, one in his third, 
and two in his fourth year. But parliament was, notwithstand- 
ing, apprehensive that he might break through the custom of 
calling parliaments, and they therefore enacted, by statute 4 
Edward III, cap. 15, “ That a. parliament shall be holden every 
year once, and more often, if need be.”* 

Parliament did not wait until inconvenience had been felt, 
and injustice had been committed, but wisely made a law to 
restore the enactment made in the ordinance of the preceding 
reign, and, as they hoped, prevent the assumption of a mischievous 
power by the King. Thus a parliament, a whole and complete 
parliament, at least once a year, became the statute law of the 
land, limiting the power of the King, and binding him so far as 
the law could bind him to its observance. 

From the 4th Edward III, to the 36th Edward III, there are 
only three years in which writs for new parliaments have not 
been found. In many years during this period, two, and some- 
times three, new parliaments were held; and it is remarkable, 
that two or three parliaments were held in each of those years 
which immediately preceded and followed those few years in 
which no writs for calling parliaments have been found. 

Two parliaments were held in the 34th year of the King, one 
in the 35th, and two in the 36th : still the parliament appears to 
have been not quite at ease, and to have entertained doubts of 
the future observance of the law, which they evidently considered 
as one of vast importance. The King had, on some occasions, 
assumed a power which did not belong to him, or, as our more 
modern apologists for arbitrary power would say, had exercised 
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his prerogative a little too arbitrarily ; he had broken the Great 
Charter, and the oath by which he had pledged himself to sup- 
port it. The parliament, therefore, not only made him re-confirm 
it, but also re-enacted the statute of his fourth year im these 
words :—“ Item, for the maintenance of the said articles and 
statutes, and redress of divers mischiefs and gtievances which 
daily happen, a parliament shall be holden every year, as another 
time was ordained by statute,”* 

Some enemies of popular government have contended, that 
this statute differs considerably from the former statute, beeanse 
it has not the words, “and more often, if need be,” and 
sophistical arguments have been used, to show that these words 
do not imply a new parliament, but only that a parliament shail 
sit at some time within each year, and that the words were more 
intended as a sort of direction or request to the King, than as a 
law he was bound to observe. Such are the miserable excases 
to which the friends of arbitrary power are driven. 

In his 50th year the King gave his assent to a statute of 
pardons and graces to mark his jubilee. - In this statute the 
Charters are again confirmed,t+ and of so much importance 
did the Commons consider the statutes of the 4th and 36th of 
the King, that they again requested he would confirm them,’ as 
the Rolls inform us, where, under date 50th Edw. III, Nu. 128, 
are the following words :—‘ Item 1. The Commons pray that a 
statute may be established in this present parliament; ‘that @ 
parliament be holden every year, that such errors and mistakes 
as may happen may be corrected. 2. That the Knights for 
counties for these parliaments be elected by the common ¢lection 
of des meillours gentz des dit Countees, and certified by the Sheriffs. 
3. And that in the same manner the Sheriffs for the counties be 
from year to year elected.” 

To this petition the King replied seriatim; to the: Jat 
demand he said—* With respect to a parliament every year, 
statutes and ordinances have been made, let them be duly 
observed and kept.” To the 2nd, “As to the election of 
knights, the King wills that they should be elected by the 
common assent of the whole county.” And to the 3rd, Taat 
there is a bill respecting Sheriffs.” 

It is impossible to misunderstand those words, or to believe 
that any thing but annually elected parliaments was meant by 
both the House of Commons and the King. It is impossible 
that the words, “a parliament” in the first request, and “same 
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manner,” in the third request, could have been used in any other 
sense. 

The King, in his 13th year, demanded an extraordinary aid, 
to.the granting of which, the Commons demurred, and said they 
dared not give their consent until they had consulted and advised 
with their counties, and therefore they desired another parliament 
tobe. summoned ata future day, and they prayed that writs 
should be sent to every sheriff, that two of the most esteemed 
knights, of counties should be elected and sent to the next 
parliament... The parliament was dissolved, and a new one 
summoned, as requested. 

Had.it, been lawful, or even at this time customary, for the 
King to prorogue the parliament, it would doubtless Dave been 
done on this occasion. The King would have prorogued it to 
allow: time, and afford opportunity for the representatives of the 
people to return home, and zeceive instructions from their con- 
stituents : and his not having done so, is conclusive against those 
who have since maintained, that the statutes of the 4th and 36th 
of the King did not contemplate a new parliament. If even 
more conclusive evidence were wanted, we have it, as the King 
hy the mouth of the chanéellor, declared, that he had 
summoned. anew parliament in conformity to the law of the land. 

No, doubt can remain that the King, the Lords, and the 
Commons, understood the statutes commanding the King to call 
a patliament every year, to mean, a new parliament. The 
Commons did not request a prorogation, but a dissolution ; and 
thus we see that the very men who may be said to have made 
the statute, understood its meaning to be a whole “ parliament, 
every, year once, and more often, if need be.” The “need” was 
here shown, and a second parliament was called. Had the Lords 
whe concurred in making the statute, and the members of the 
House: of Commons who proposed it, understood it in any other 
sense than that which is indeed obvious, a prorogation, as the 
least imconvenient, as. well as the shortest way to satisfy the 
King’s most urgent necessities, would have been recommended 
by the Commons, and resorted to by the King. 

In the parliament held in the first year of Richard II, the 
Commons made the following demand :-— 

‘Inasmuch as many people are delayed in their demands in 
the King’s Court because the parties allege they ought not to 
answer without the King’s consent, and also inasmuch as many 
people are aggrieved by the King’s ministers against right, of 
which grievances no redress can be had but in a common par- 
liament. May it please your Majesty to hold a parliament, once in 
the year at the least, and in a convenient place, and in those par- 
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lidments the pleas which have been so delayed, as well as those 
or! which the justices are of different opinions, shall be recorded 
and terminated, and in the same manner the bills delivered: in 
parliament shall be determined as heretofore, as reason and:la 
require.” vf 
Vo this ‘the King replied :-— ut od 
«As 'to that a parliament shall be holden every year, let'the 
statutes which have been made be kept and observed, but: as to 
the place where the parliament shall be held, the King will use 
his pleasure. And as to the pleas in which the justices’may 
be of divers opinions, there are statutes which’ the King :com- 
mands shall be kept and strictly observed.”* Vg 
The course followed in this parliament’ was the same as: had 
been observed in the preceding reigns, of causing: the King |to 
confirm the charters ; but the Commons had, besides the Great 
Charter and the charter of the forests, the two'statutes of! the 
4th and 36th of the late king, which to them were scarcely, ifat 
all; of less importance than the charters, and they, as the repre- 
sentatives of one of the estates of the realm; demanded that 
these statutes should also be confirmed, and this was done ‘by 
the King’s answer to the Commons’ petition : but the parliament 
did mot stop here; for in the first parliament; held | soon 
after the King’s accession to the throne, he declares -that; ‘ito 
nourish peace, unity, and concord within our realm of England, 
which we so much desire by the whole assent of the’ prelates, 
dukes, earls, and barons, of this our realm, at'the imstance and 
special request of the Commons of our realm, &c.—First; it !ig 
agreed and established, that the church shall have her nghts, and 
thatthe Great Charter, which, at the request of the said Commioiis, 
was read in parliament, and also the charter of the forests, and 
all other good statutes and provisions made in the time of the 
progenitors of our lord the King that now is, and not repealed; 
shall be observed and firmly kept in all points.”+ r aol 
The parliament held in his second year was opened with great 
pomp and ceremony, the reasons for calling it were declared 
the bishop of St. David’s, who was also chancellor of England, 
to be, Ist, for the honour and reverence of God and the church 
—the preservation of liberties, franchises, laws and. customs, 
and that justice might be done to all, as well to the poor: as the 
rich, as the King had sworn to do at his coronation ; and 
2nd, “ Forasmuch as at other times, at the request ‘of the 
Lords and Commons, it was ordained and assented, that-a par- 
liament should be held every year : our lord the King whichnow 





* Rot. Parl. vol. iii, fol. 23. + Rot. Parl. vol. iii, fol. 32. 
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is, desirous to observe and keep every good convenant and to 
execute every ordinance made in parliament, has caused the 
present. parliament to be summoned.”* 

The first time a prorogation of the parliament actually took 
place, was in the fifth year of Richard II. Fifty-two years from 
the time when the statute 4th Edward III was passed, and 
seventy-one years from the date of the ordinance in the fifth of 
Edward IL... But even this was not a prorogation in the sense 
now attached ‘te the word ; it was not the act of the King alone, 
but at the request of the Commons. A prorogation by the sole 
authority of the King, and by his will alone, did not occur until 
the 7th Henry IV, seventy-nine years from the date of the 
statute 4th Edward III. 

It:was not until the twenty-third year of Henry VI that any 
es ag was kept in existence for so long q period as a year. 

n this year; 1444, a parliament was called, which continued 
nearly fourteen months, so that from the first meeting of the 
Commons in parliament, if we reckon from the 49th Henry III, 
@ period of one hundred and forty-two years will have elapsed, 
and if we reckon from the 23rd Edward I, when the Commons 
became’ permanently one of the three estates of the kingdom, a 
peried of one hundred and eleven years will have elapsed 
without a single instance of a parliament having been kept in 
existence for a year. 

What, then, becomes of the assertion of Blackstone, and the 
host of sycophants and modern Whigs, that the statutes 4th 
Edward IIl,-and 36th Edward III, were not intended to mean 
annually new parliaments ; that the King might, by what they 
call his prerogative, keep one and the same parliament in exist- 
énce during his whole reign, and that our kings did not, as they 
needed not, observe those statutes? Who that is acquainted 
with our history, and reflects on the turbulent state of the king- 
dom, the civil wars, and the barbarism of the people, does not at 
once: perceive the singular efficacy of these important laws in the 
conduct of our kings, who, amidst all their attempts to become 
absolute, had yet been obliged to conform to them with so few 
deviations, as have been shown to have occurred? and the facts 
are the more remarkable, since no means could legally be 
resorted to for the assembling of parliaments, or for ending 
them, if the King thought himself powerful enough to go on 
without them, or daring enough to keep them in existence as 
long as he pleased—a power usurped as soon as circumstances 
permitted, but which, so far from being legal, or justifiable by 





* Rot, Parl, vol. iii, fol. 32. 








278 History of Parliament, Oct. 


the pretensions afterwards made of prerogative, and to the pre- 
sent hour maintained as a part of the prerogative by both Whi $ 
and Tories, was an illegal, unjust usurpation; contrary, to the 
oath the king took to observe and keep the laws, and clearly an 
offence which deserved punishment, notwithstanding the situa; 
tion of the parties made it too difficult and too dangerous to 
attempt its infliction on the offenders, 

The law remained in force, but the Tudors, . from peculiar. 
circumstances, were enabled to disregard it; and this. they did 
openly, and without apology, setting up tyranny and, misrule 
under the name of prerogative, They held parliaments just.as 
they pleased, or circumstances compelled them ; and they kept 
them in existence as long as they pleased, They ruled without 
peviionmets as often, and for as long a period, as possible. 
No, parliament was called by any of them, except, perhaps, by 
Mary, when it was at all possible to go on without one ; unless, 
indeed, to procure its sanction to some act of atrocity, ox, to 
obtain money. 

Henry Vili, absolute as he was, could not succeed even with 
his disgracefully subservient parliaments, in setting them aside ; 
and the regents, in the short reign of his son, found it neees- 
sary to influence and corrupt the House of Commons, as did 
also Mary and Elizabeth. In these reigns, commands. as to the 
choosing certain descriptions of persons were openly resorted 
to, and, in many cases, individuals were named to the returning 
officer as the persons they were to cause to be,sent.to the par- 
lament. 

More than a hundred new members were added to the, House 
of Commons by the authority of Edward, Mary, and Elizabeth : 
and as these were nearly all returned from poor,and needy 
places, under the influence of the court, or of persons attached 
to the court, about a fourth part of the House were placed under 
the control, and at the command of the Crown, ’ 

When. to these are added the placemen, and other tools of 
power, who satin the House, and when we find that,, notwith- 
standing this influence, and the absolute power which the 
Crown, in very many particulars, possessed, we cannot) but 
admire the pertinacity with which the well-informed part of the 
people adhered to a representative form of government... With 
a House of Commons thus composed, with a small numberof 
pam. as subservient as the Crown could wish, it might have 

n predicted, with something like certainty, that an absolute 
monarchy would be established, and transmitted to succeeding 
ages. 
Many surprising events had, however, occurred, or been 
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sometime in progress, which happily counteracted, and finally 
frustrated such intentions. Among these were, the Reforma- 
tion, which changed the people’s habits of thinking ; the 
invention of gunpowder, which changed the art of wars the 
discovery of the East and West Indies, and of the continent of 
America, which changed the relative condition of the European 
nations, and enlarged the notions of the people. Above all, the 
ert of Printing came happily to save the world from ignorance 
and slavery, and to exalt mankind to a height which it was 
utterly impossible could have been previously, with any cer- 
tainty, predicted of this invaluable discovery. 

The circumstances under which Elizabeth came to the throne 
gave her many advantages over the people, which she failed not 
to endeavour to improve. She would not permit the discussion 
in parliament of any measures she disliked; she cautioned 
and commanded the members of the House of Commons not to 
incur her displeasure by interfering in matters which she said 
were above their capacity ; she endeavoured to confine liberty 
of ‘speech in the House to Aye and No, which, she said, com- 
prehended their privilege; and she seized and sent to prison 
such refractory members as, by propositions and speeches, broke 
her commands. She bullied the House, denounced vengeance 
against the members, and exerted her authority to the utmost 
extent her discretion permitted ; but after a while, she lost, and 
the Commons as constantly gained, power, in the political strug- 
gles: which took place. 

The new Sasaien which then, as again of late years, was felt 
by the people, could not and cannot fail to improve their habits, 
and ultimately to increase their moral and political influence, 
against which ignorance and violence cannot prevail. 

In this reign, the pation made rapid advances in wealth and 
civilization ; many great men were trained, knowledge was more 
widely spread, and a new era commenced. 

James I was too ill an observer to mark the changes. He 
came to the throne with prejudices which were antiquated, and 
with pretensions which could be no longer tolerated. 

The great and good men who had been reared in the reign of 
Elizabeth, looked forward to a change of measures at her death, 
and were not prepared to permit the rights and liberties of the 
people to be extirpated by a stranger. James, on the contrary, 
was resolved that all power should centre in the Crown, that 
the people should possess neither rights nor liberties, but that 
every one ‘should submit to bé governed by his imperial will. 
He told the parliament that he was an absolute king; and 
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the House of Commons, “ that he would. not hold his prssagen 
tive or honour, or receive any thing of any, or all, his. sub- 
jects.”* 

He said, “ kings were exempt from any censure or .cor- 
rection on earth, and admonished them (the Commons) .to 
beware that they were not like Icarus, the son of Dedalus that 
soared so near the sun, that the wax melted, and his wings 
failed, and down he fell.”+ He insulted the Commons on every 
occasion, except at the moment he expected to have money 
voted : he taunted and threatened them. ‘I pray you,”, said 
he, “do not too far move me to do that which my power may 
tempt me unto.”{ He forbad the Commons debating on mat- 
ters of government, and said, “ The power of kings resemble 
the power Divine ; for as God can create and destroy, make and 
unmake, so kings can give life and death, judge all,; and be 
judged of none.” 

James acted up to his notions as far as he possibly could: 
but as he could neither frighten the Commons. by his conduct 
towards them, nor extort the money he wanted, he resolved to 
govern the nation by his own will, without parliaments ; but, his 
improvidence compelled him to resort to them, Happily the 

reat men whom he could not prevent being returned: to the 

ouse of Commons, were as little disposed to surrender: their 
liberties, as he was determined to abolish them; and, :accord- 
ingly, when, after an interval of six years, he called a parliament 
in his eighteenth year, the Commons went at once upon 

ievances, and “sir Edward Coke said, the privileges of the 

ouse concern the whole kingdom—like a circle—to, take 
heed we lose not our liberty by petitioning for leave. to treat, of 
grievances. No proclamation was of force against an act of 
persenent. In the time of Edward III, a parliament. to. be 

olden every year, that the people may complain.of grievances, 
34th Edward III, the like. If proclamation against it, the law 
to be obeyed, and not the proclamation.”§ 

The King had set aside the law on all occasions when it stood 
in his way. He had seized several members of the former House 
of Commons, and sent them to different prisons ; but, notwith- 
standing his rigorous proceedings, he continually lost ground in 
the contest. 


At length, on the 31st of May, 1621, he was bearded by the 





* Commons Journal, vol. i. fol. 168. + Ibid. vol. i. fol. 314. 
~ Commons Journal, vol. i. fol. 368. § Ibid. yo}. i, fal. 510. 
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preposition of sir Edward Coke, for “A Petition of Right ‘to 
suppréss Grievances, and to second this by bill.”* 

his may properly enough be called the first important 
attempt in parliament to procure reform. The object of the 
reformers was, a restoration of the old law of parliament, which, 
had it been ‘obtained, would have been a most important meliora- 
tion.’ The King, however, put an end to the project at this 
timié,’ by proroguing the parliament ; which, strange as it may 
appear, acted as meanly at the close of the session, as it had 
before acted manfully. This was, no doubt, in a great measure 
owing 10 the creatures of the King and the courtiers, by whose 
influence so large a number of members were now placed in the 
House, 

When the parliament again met, the members in the Com- 
mons House resumed their courage, and proceeded to canvas 
the conduct of the King, which they claimed to do as a right. 
The King rebuked them for daring to “‘ meddle with matters far 
above their reach and capacity.”+ He had committed an emi- 
nent’ member, sir Edward Sands, to prison, and this was a cir- 
cumstance, amongst others, complained of by the Commons. 
The King, in a ‘letter to the Speaker, denied that he put sir 
Edward Sands in prison for any thing done in parliament ; but, 
Test this denial should be taken as a concession, he went on to 
say, ““ But to put you out of doubt of any question of the nature 
that' may arise amongst you hereafter, you shall resolve them in 
Gut naine, that we think ourself very free and able to punish 
atty man’s inisdemeanours in parliament, as well during their 
sitting as after, which we mean not to spare hereafter upon any 
oécasion of any man’s insolent behaviour there.” “The Com- 
tions' protested against the conduct of the King, and claimed 
their ' rights and liberties as their inheritance; they explained 
what these rights and liberties were, and denied that any, could 
be’ legally molested by the King for any thing said or done in 
parliament,”’} 

‘As the King could neither intimidate nor silence the members, 
he dissolved the parliament by proclamation, in which he abused 
the ‘members. of the House of Commons, and forbade any one 
to speak on state affairs. He had torn the protestation out of 
the Journals, and he now seized sir Edward Coke, sir R, Phil- 
lips, John Selden, Pym, and Mallory ; and, by way of punish- 
ment;-commanded sir Dudley Digges, sir Thomas Crew and 
others to depart the kingdom, and remain in Ireland. 





* Commons Journal, vol. i. fol. 632. 
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The introduction of members in large numbers, by the 
corrupt influence of the Crown, gave rise, in this reigh, to the 
factions which, under several appeilations, have been known as 
parties in the state; and have been perhaps the principal 
impediment in the way of wholesome reform ; each party, when 
in favour, pursuing the same object, and nearly by the same 
means. 

By the disfranchising statute, 8 Henry VI, a considerable 
number of freeholders were deprived of their right to vote for 
knights of the shire; and this evil was greatly increased by the 
creation of new boroughs, and wrumerss boroughs to sérd 
members to the House of Commons. Prynne lamented’ the 
long continuation, and the frequent omission of parliaments, 
ant ascribed to these circumstances, and to the new borotghs, 
all the evils brought upon the country by the non-observance of 
the law respecting the frequent calling and sitting of parlia- 
ment; and that, previous to these matters being introduced, there 
were no-double returns, or questioning of returns, as of late lias 
been the case, since these “ late poor petty began oy erected of 
revived after long discontinuance.” Of these places, twenty- 
four were summoned under the regency of Edward VI, fourteen 
by Mary, thirty-two by Elizabeth, and fourteen by James I, 
in all eighty-four places, which retarned one hundred andé ‘fifty- 
six members out of four hundred and fifty-four, the nuimbet of 
which the House consisted at the death of James I. 

The members returned in the way mentioned were necéssarily 
tools of the court, essentially corrupt and mischievous. The 
evil consequences present and prospective of such a body, to- 

ether with the avowed determination of the King to control the 

ouse of Commons, and bring it under complete subjection to 
his will, and thus render it the means of his exaltation and its 
owm destruction, must have furnished powerful motives to ‘sir 
Edward Coke and his coadjutors to attempt the restoration of 
the old laws; and to their exertions belongs the credit iti 
the next reign of the attempt then made to produce a free dnd 
equal representation of the people. 

Charles I used little ceremony towards his early parlia- 
ments ; neither he nor his advisers understood, nor were capable 
of understanding, the change which was going on in the réason- 
ings and circumstances of mankind ; he therefore proceeded on 
notions, and resorted to measures, which little stiited the ¢cha- 
racter of the times. He gave the parliament to understand, 
that he considered the meeting of the Houses not vr useless, 
but, except for the purpose of extorting money from the people 
to support his extravagance and mis-rule, absolutely pernicious. 
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The modes he adopted to disqualify, corrupt, and intimidate the 
members of the House of Commons, were various and ingenious. 
He told them of the vast difference there was between a high 
aud mighty king, and a poor and lowly subject; he threatened 
them, and committed violence on many of them. He desired 
the House “ to remember that parliaments are altogether in my 
< for their calling, sitting, and dissolution, and therefore as 

find the fruits of them good or evil, they are to continue or 
not to be.” This declaration accorded petfectly with the King’s 
notion of divine right, since softened down in the word “ pre- 
rogative;” it was quite consistent with the doctrine of thé 
courtly preachers, Sibthorpe and Mainwaring. 

In a sermon preached by Dr. Sibthorpe, he said, “ that if 
princes command any thing which subjects may not perforin; 
because it is against the laws of God or of nature, or impossible, 
yet subjects, are bound to undergo the punishment, without 
either resisting, or railing, or reviling, and to yield a passive 
obedience where they cannot exhibit an active one. I know no 
other ease but one of those three wherein a subject may excuse 
himself with passive obedience, but in all others he is bound to 
active obedience.”’ 

Dr. Mainwaring; in two sermons preached before the King 
and court at Whitehall, said, “The King is not bound to 
observe the laws of the realm concerning the subject’s rights 
and liberties, but that his royal will and command im imposin 
loans and taxes, without common consent in parliament, dot 
oblige the subject’s conscience, on pain of damnation.” 

But, the time had gone by when such doctrines could pro- 
duce their full effect; and notwithstanding they were promul- 
gated with uncommon assiduity, and enforced in every possible 
wag Ghe King could not accomplish the end at which he aimed. 

ith all his power, and influence, aided as he was by thé 
court and the clergy, he was unable to cause men in suflicierit 
numbers to be returned to the House of Commons to constitute 
a majority.. Corrupt as the House to a considerable extent then 
was, the means of corruption were small when compared with 
modern, times, and the management of elections and of the 
House. of Commons was not understood as they have since 
been, and. still continue to be. Men were returned to parlia- 
ment, who could neither be intimidated into submission, nor 
diverted from their purposes. The Petition of Right, so called 
because nothing new was demanded, contained simply a decla- 
ration of old laws and customs, to which, as had been usual in 
other reigns, the king’s assent and promise to observe them was 
required, was again introduced and entertained. 
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The King had got himself on the horns of a dilemma, and 
could have the subsid which was essential to him on no other 
terms than by giving his assent to the Petition of Right. He, 
however, did all he could to prevent its being passed, and when 
foiled in this, and compelled to receive it, he gave a general 
and inconclusive answer, instead of the usual assent to bills. 
But the excellent men who at this time took the lead in the 
House of Commons, and were well supported by a majority of 
that House, insisted on an answer in the usual form, which, 


after an unsuccessful struggle, he was forced to a This 
was the first and most important step towards reform. The 
parliament continued resolutely to pursue its honest course ; 
the King became outrageous, seized some of the members, 
insulted the House, dissolved the parliament, and resolved 
never to call another. 

“ Upon the dissolution of this parliament, the people,” says 
Rushworth, “were highly discontented, and uttered unpleasing 
speeches and discourses, that if a parliament was not presently 
called again, all things would be unsettled and out of order, and 
trading would fail, and contests would arise about tonnage and 
poundage, &c.” 

Whereupon “the King issued a proclamation against false 
rumours of parliament,” in which, among other unwarrantable 
and offensive things, he says, “he has shown, by his frequent 
meeting with his people, his love to the use of parliaments ; r 
the late abuse having driven his majesty unwillingly out of that 
course, he shall account it presumption for any one to prescribe 
any time to his majesty for parliaments, the calling, continuing, 
and dissolving, of which is always in the king’s own power.” 

The parliament was dissolved on the preceding 10th of March, 
1629, and during the next eleven years, Charles governed as 
he pleased, without a parliament. At length, in the sixteenth 
year of his reign, his resources being exhausted, his extortions 
failing to produce the money necessary for his mis-rule, he was 
compelled to call a parliament, which met on the 16th of April, 
1640. As soon as it was fairly constituted, it proceeded to 
discuss grievances. These were comprised under three general 
heads, viz., . 

1. Against the Liberty of Parliaments. 2. Against Preser- 
vation of Religion. 3. Against Conservation of Common 
Liberties. 

These heads were again subdivided. One of the subdivisions 
related to the conduct of the King, in seizing the papers and 
persons of several eminent and popular members at the close of 


the last parliament, Another related to the privileges of par- 
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liament ; and the last was worded thus: “ that which relates 
unto all, and is a great cause of all the former (named) grievan- 
ces, the not. holding of Parliaments every year, according to the 
laws and statutes of the realm.”* 

These heads were all examined by the House, and no doubt 
need be entertained, that the utmost influence of the King was 
resorted to, to prevent their being persevered in. The dispo- 
sition of the King to commit violence was well known; the 
opposition to the Frvresings of the friends of rational govern- 
ment was formidable ; and the apprehension of extensive mis- 
chief to the people was necessarily so great, that the House 
thought it prudent to postpone the consideration of the last 
resolution. 

A conference was held with the Lords in the presence of the 
King, who demanded from them an immediate supply of money, 
giving them to understand that he had no leisure to redress 
grievances. 

The ‘Commons, instead of voting money at the command 
of the King, went again upon grievances. They were unwilling 
to furnish him with means still more extensively to set aside the 
laws and oppress the people, and they therefore proceeded 
with what appeared most likely, in the untoward circumstances 
in which they were placed, to effect their purpose. A bill was 
brought in, and referred to a committee of privileges to pro- 
duce some fit bill for reformation of the abuses in the election of 
knights, citizens, and burgesses.” The King persisted in his 
demand for money without conditions; the Commons were 
resolved: not to grant it without redress of grievances, and 
thé King being resolutely bent on establishing his authority, 
hastily, issolved the parliament, before it had sat a month. No 
sooner was this done, than the King caused the houses of several 
pomey tobe rifled, and their persons to be seized and sent to 

ol. 
on DE: Nalson meanly and weakly attempts to justify the King : 
he'says, “he dissolved the parliament in consequence of their 
aversion to the matter of supply,{ which his insuperable neces- 
sities made him require, and their non-compliance occasioned 
him to resort to other means.”§ These. insuperable necessities 
were occasioned by his attempt to govern without parliaments, 
and might even now have been satisfied promptly, and himself 
have become popular, had he possessed the least desire to refrain 
from his attempt to become absolute, and shown the smallest 





* Commons Journal, vol. ii. fol. 11. + Zid. vol. ii. p. 16. 
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disposition to observe the laws, and preserve the independence 
of the House of Commons. The means he took failed to pro- 
duce him the money he needed, and compelled him to call a 
parliament, which met on the 3rd of the following month of 
November. 

The Star Chamber and High Commission Court, two engines 
of tyranny, oppression, and extortion, now came under the 
cognizance of parliament; a committee was appointed by the 
House of Commons, to inquire into the abuses committed by 
them, the immediate consequence of which was, the release of 
those who had been sentenced to cruel punishments, and were 
confined in distant gaols. They were set at liberty. On the 
24th of the same month, “ a bill was read the first time for the 
yearly holding of parliaments ; it was read a secorid time on the 
30th, and committed to a large select committee.”* 

It must be concluded, that circumstances made it necessaty 
for the committee to compromise, and consent to demand less 
than by the statutes 4 and 36 Edward III, they might have 
insisted upon without any new act of parliament. So, however, 
it was, that on the bill being reported from the committee on 
the 19th January, 1640-1, it bore the title of “ An Act for pre- 
venting Inconvenience happening by the long Intermission of 
Parliaments.+. The bill was altered in the Lords, conferences were 
held between the Houses, and after some disputing, it passed 
the Lords on the 12th February. It was aecompanied by a 
bill granting a subsidy, and the King’s urgent necessities 
induced him to give his assent to both bills at the same time. 
This was the first Triennial Act, so called in consequence of the 
power it gave the King to discontinue the holding of a parlia- 
ment for nearly three years, which before the passing of thie 
act he could not legaily do. It had this particular difference 
from the former statutes, that it provided for the calling and 
holding a parliament without the consent of the King, if he for 
three continuous years neglected to call one: whereas the for- 
mer statutes merely commanded the King to call a parliament, 
but had no provisions for assembling the Houses if he omitted 
to assemble them, and no means short of civil war to compel 
him to observe them. 

The preamble declares, that ‘Whereas by the laws and 
statutes of this realm,{ the parliament ought to be holden at 
least once every year for the redress of grievances.” “ And 
whereas it is by experience found, that the not holding parlia- 
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ments accordingly hath produced sundry and great mischiefs 
and inconveniences to King’s Majesty, the Church, and 
Commonwealth, for the prevention of like mischiefs and imcon- 
veniences in time te come, 

“ Be it enacted, &c. that the said laws and statutes be from 
henceforth duly kept and observed.” 

It is then enacted, that if for three years the King shall not 
call a parliament, it may then be called without his consent in 
the manner enacted ; and it further provides, that “no parlia- 
ment shall be dissolved or soniaganl within fifty days at the 
least, from the time appointed for the meeting thereof, without 
its own consent.” 

It is remarkable, that notwithstanding the enactment, enforc- 
ing the old statutes, which commanded a parliament to be held 
every year, the King, by the subsequent enactment, was empow- 
ered to continue the parliament for three years, which seems to 
have been thought an equivalent for the clauses commanding 
the King to call a parhament within three years, under the 
penalty of having one held without his summons. How grate- 
fal this act was to the people, may be collected from the con- 
duct of both Houses, and the rejoicings of the people. The 
streets, we are told, were in a blaze with bonfires; the bells 
were rung, and the Peers declared to the Commons that they 
were so full of joy, that they challenged the Commons to go 
with them to the King to express their feelings, which was done. 

It was supposed that a more regular and better administered 
government would follow the passing of this act, and was, 
under the circumstances in which the nation was placed, rea- 
sonable matter for exultation. 

M eminent men were, however, dissatisfied that the Kin 
should have the legal power of dispensing with suieseniip~edented 
parliaments ; and this dissatisfaction was not confined to the 

ular leaders and other friends of the people. David Jenkins, 
a Welsh judge, a learned man, a staunch supporter of the King, 
an undaunted royalist, and a remarkably courageous man, whom 
no punishment could subdue, maintained, that the King could 
not neglect to hold a new parliament once every year. While 
im prison and in expectation of being executed as a traitor to 
the parliament, he continued to deprecate the new law, and 
predicted, that “such long continuance of parliaments will, 
mstead of a remedy, which is, and ought to be, the true end of 
parliaments, become an insufferable grievance and oppression to 
all the people of the land.”* 





* Jenkins, in Somers’s _ vol, v. p. 125, 
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The first earl of Chatham, in a letter to his nephew, speaks of 
the permission this act gave to the King, either to continue a 
parliament for three years, or to call it at so latea period within 
three years, as to make it altogether useless, as a dangerous 
innovation ; and quotes May, who was secretary to the parlia- 
ment, in whose “honest history” are these words: “ kings in 
such limited monarchies as England do, in time, and by degrees, 
gain upon the people’s rights and privileges, so that those things 
which, by the constitution of the government, the people may 
challenge as due from the prince, having been long forborne, 
become at last to be esteemed such acts of extraordinary grace, 
as that the prince is highly thanked for granting them.” * 

It never once occurred to any of these eminent men, that the 
King’s prerogative justified him in continuing a parliament 
beyond the period of a year, much less throughout his whole 
reign, as has by many, but more particularly of late years, been 
pretended by the partisans of the whigs. 

The members of both Houses, apprehensive that the King 
would dissolve the parliament, and notwithstanding the late 
act, never call another, passed a bill to prevent the King dis- 
solving or proroguing the parliament without the consent of 
both Houses. This act has met with much reprobation as well 
from whigs as tories, and constitutional lawyers ; and yet it is 
almost certain that it was the means of preventing the establish- 
ment of despotic authority in the King. 

The King finding the power he had assumed encroached 
upon, made a violent effort to recover it. He caused articles 
to be exhibited in the House of Peers against one of its mem- 
bers, and against five Commoners, whom he accused of high 
treason. This done, the sergeant at arms was sent to the House of 
Commons to demand the five members, and the House refus- 
ing to deliver them, the King went in person with an armed 
force to seize them: taking the Speaker’s chair, he commanded 
them to be given up; but as they had retired as he entered, he 
was obliged to depart without them. 

The articles against the members were, in fact, a declaration 
of treasons against both Houses of Parliament, but more 
especially against the House of Commons. The King’s coming 
with armed men to the House to seize the members, was little 
less than levying war upon the parliament. Precautions were 
taken to prevent further mischief, and the King, finding his 
design frustrated, left London, and proceeded to Hull, in the 
garrison of which he expected to find the means in arms and 
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stores, to subdue the parliament by force. Here he was 
denied admission; but he had so far committed himself, 
that even this disappointment did not deter him from com- 
mencing the civil war which desolated the land, and cost him 
his life. 

The civil war prevented the Triennial Act coming into use, 
and placed the parliament in circumstances which necessarily 
operated to their prejudice. It was not possible to call a new 
parliament so long as the war continued ; and when it was put 
an end to, and the King became a hostage, or rather a prisoner 
with the army, those who had conducted the war against him, 
could not with safety either to themselves or to the liberty and 
peace of the nation, dissolve the parliament, and call upon 
the people to elect another in its place. 

That the leading members, and probably a considerable ma- 
jority of the House, were desirous that the people should be 
fairly represented in a House of Commons chosen by themselves, 
and for a short period, cannot well be doubted by any man 
capable of appreciating the character and conduct of the men 
who at this period took the lead in the House of Commons, 
Their situation was peculiarly arduous, and they probably acted 
with as much wisdom as any body of men so circumstanced 
could have acted. 

The war having been brought to a close, the parliament, alarmed 
at the symptoms of insubordination manifested by the army, as 
well as at the heavy expense it occasioned, proposed to disband 
several regiments : this proposal brought the matter to a crisis, 
and on the llth of June, 1647, a letter was received by the 
lord mayor of London from Fairfax, the general-in-chief, signed 
by himself, Cromwell, and eleven other principal officers, justify- 
ing the conduct of the soldiers, and declaring that “ the army 
desired a settlement of the peace of the kingdom, and of the 
liberties of the subject, according to the votes and declarations 
of the parliament.” They affirm that they “speak the senti- 
ments of the people, who are full of the sense of ruin and misery, 
if the army should be disbanded before the peace of the king- 
dom and these other things before-mentioned have a full and 
perfect settlement.” 

The parliament and the army were thus at issue, and it was 
clear that unless the army gave way, the parliament would, at 
no distant period, be compelled to submit to its domination. 

The House of Commons took such measures as appeared 
most likely to weaken the power of the army, and several votes 
were passed to ery the soldiers to disband themselves, 
These votes gave great offence to the army, and produced a de- 
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claration or representation from Fairfax, in the name and on the 
behalf of the army. It was presented to the House of Commons 
on the 14th of June, It is very long, very argumentative ; it 
recommends an extensive reform, and professes the willingness 
of the soldiers to disband, so soon as the parliament shall have 
settled the peace of the nation, and secured the rights and 
liberties of the people. The main propositions were, 

First. That the Houses of parliament may be speedily purged 
of such members as for delinquency, corruption, abuse of the 
state, or undue elections, ought not to sit. 

Second. That those who have misused the army, and against 
whom they are ready to give in charges by name, may be dis- 
abled from doing the like, or worse. 

Third. That the authority of this kingdom in parliaments 
Freely, equally, and successively chosen, according to its original 
intention, may ever stand and haye its course—so that the 
foundations of order and government may not be overthrown, 
or power engrossed in the hands of any particular person or 
party whatsoever, They express their segprnamen that neither 
purging the present parliament, nor calling a new one, may, 
under present circumstances, promote the ends of good goyern- 
ment; they contrast this with the danger of men possessing 
unlimited power during life or pleasure, and reason most ad- 
mirably respecting the choice of evils which circumstances had 
made inevitable ; and they observe, that should a new parliament 
be called, and the people make a bad choice of the men to re- 
ages them, they will still have opportunity to amend it, since 

y many positive laws and ancient custom, the people have a 
right to new and successive elections at certain periods of time, 
which is so fundamental and essential to their freedom, that it 
ought not and cannot be denied to them, or withholden from 
them, and without which the House of Commons is of very little 
concern to the Commons of England. 

Fourthly. A determinate period to this and to all future 
parliaments : and when these things, and whatever else may be | 
necessary for securing the rights and liberties of the people, 
shall have received the royal assent, his majesty and his posterity 
may be settled in all things as far as may consist with the rights 
and freedom of the subject. 

London, Southwark, and several other places, petitioned for 
a restoration of the old statutes for annual parliaments, liberty 
of conscience, and equal laws, and such was the desire of a very 
large portion of the nation for a settlement of the government 
on principles highly favourable to the liberties of the people, 
that it must at no long period have taken place, had not the 
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royalists again commenced the civil war, and for a time post- 
poned all chance of any arrangement of these important 
matters. 

This attempt to establish the King with unlimited authority 
was soon suppressed by the bravery and vigilance of the parlia- 
mentary army, which, as well as a considerable portion of the 
people, and of the parliament, was now fully convinced that no 
arrangement could be made with the King, which did not com- 
promise the liberties of the subject, and place the property and 
person of every man in the nation at his disposal. 

The situation of the parliament was now one of unexampled diffi- 
culty, the circumstances of the country were wholly changed, and 
on the 18th November, 1648, the council of officers of the army 

resented a remonstrance to parliament, humbly but earnestly 
intreating a present reading. They requested that the King 
ee be brought to justice, and his family excluded from the 
throne. 

That the leaders in the late war should also be brought to 
justice, and this being done, a reasonable certain term to be put 
to the sitting of the parliament. Future parliaments to be 
annual or biennial—certain as to meeting —equal distribution of 
elections—supreme power in the people by their representatives 
~ the Commons house—no king except on trust by the Commons 

ouse. 

This general settlement to be established by a general contract 
or agreement of the people with their signatures thereto. 
But, as nothing could be effected in the House of Commons, 
the army marched to London, and on the 6th December, 1648, 
colonel Pride proceeded to exclude such members as were 
obnoxious ; these amounted to about a hundred, nearly all of 
whom were, however, again permitted to take their seats. This 
was called “ Pride’s purge.” 

A new proposition, which it was thought might be the means 
of obviating most of the difficulties that stood in the way of the 
parliament, was now made by the army, and seems to have had 
the countenarice of a large portion of the people. By this the 

resent parliament was to be dissolved on the 30th of April 
ittowiog, and a new one elected by all males who had attained 
the age of twenty-one years, had subscribed the agreement of 
the people, and were assessed to the poor-rates. The first 
arliament was to be continued for seven years. 

Had the King, even at this time, been disposed to act justly 
towards the nation, an arrangement might have been made, 
from which the most happy consequences might have resulted ; 
but the King was obdurate, and, like his friends, inimical to the 
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general good of the people ; their perverse conduct prevented any 
settlement being made. On the 30th of January 1648-9, the 
King was beheaded. Soon after this event, the House of Lords, 
having been voted useless, was abolished. 

The parliament, which now consisted solely of the Commons, 
turned its attention towards the settlement of the government, 
without a King or House of Peers, and the state of the repre- 
sentation became a subject of great solicitude. On the Ist of 
May, 1649, it was ordered, “ that this House do take into con- 
sideration the business touching due election and equal repre- 
sentation on Friday next, and that nothing do intervene.” 

A large committee, consisting of the most eminent men in the 
House, was appointed : this committee met many times, but the 
war which broke out in Scotland, and was revived in Ireland, the 
opposition of the gloomy and intolerant Presbyterians, and the 
covert proceedings of the royalists, were obstacles it was not in 
the power of the parliament to remove. Thus embarrassed, it was 
not till the 9th of January, 1649-50, that the committee, through 
sir Henry Vane, jun., made their report. It consisted of four 
heads : viz. 

1, An equal division of the kingdom, for the purpose of 
electing four hundred members, who were to form the legislative 
body. 

2. Confirmation of the right of equal election in the people 
for ever. 

3. Manner of elections and qualifications of electors. 

4. Abolition of all customs and qualifications not contained 
in the present proposition for equal representation. 

The duration of parliament was left blank, to be filled up by 
the House. - 

The members of the present parliament to sit in the next 
parliament, and the vacancies only to be filled up. 

The men who conducted the affairs of state were intent 
on serving their country, but they were critically circumstanced, 
and could not, without throwing the nation into the utmost con- 
fusion, and the almost certain destruction of themselves and of 
those who had adhered to them, put the reform they meditated 
in — 

n order to gain time and make its intentions fully known, 
the House resolved itself into a grand committee on these 
matters, and sat from time to time, frequently once a week, 
watching circumstances, yet not daring to carry their project of 
equal representation into effect, The sittings of the lane in 
committee were, with some intermissions, continued to the 20th 
of April, 1653, when the time having arrived at which the 
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House thought they might, with a reasonable chance of safety 
to themselves and their partizans, call upon the people to adopt 
the plan they had with so much care and patience prepared, 
and at the moment when they were about to pass the bill for 
their own dissolution and the calling of a new parliament, 
Cromwell, who had resolved, with the assistance of his council 
of officers, to assume the office of king, forcibly ejected the 
members, and put an end to the parliament. 

Cromwell and his council of officers now nominated certain 
persons, who met as a parliament. From this assembly he 
expected the most abject submission to his will. In this he 
was however disappointed. It was impossible to select a body 
of men, among whom there would not be many who loved their 
country, and were ardently desirous that good government 
should be established. Cromwell’s creatures in this parliament 
were soon found to be a minority, which, unable to accomplish 
the purposes he designed, abruptly, and in the name of the 
med broke up the assembly, and resigned their power into the 
hands from which they received it. ~ 

Cromwell was now, by the council of officers, appointed Lord 
Protector, and a new scheme of government was proposed, it was 
to consist of one person and a house elected by the people. 

Cromwell saw co impossible it was for him to maintain him- 
self in power without the support of a popular assembly, and he 
vainly persuaded himself that such an assembly would grant 
him the power he was now resolved to possess by plausible 
means, if possible, but by any other, if these failed him. By this 
scheme of government, parliaments were to be triennial. The 
elective franchise was to be pretty equally diffused. Elections 
were all to be made on the same day, but the qualification of an 
elector was restricted to two hundred pounds in real or personal 
estate. Certain disqualifications were to take place, and limits 
were set to the power of the lord protector, respecting the pro- 
rogation and dissolution of the House, and his assent to bills, 
A parliament was summoned to meet on the 3rd of September, 
1654, which soon became very refractory : instead of proceeding 
as Oliver wished, its time was occupied in examining and amend- 
ing the scheme of government. The protector endeavoured to 
overawe the House and control its proceedings; the members 
would not submit, and Cromwell, disappointed and vexed, 
broke through his own scheme, and abruptly dissolved the 
House. 

From this time till the death of Cromwell, which happened on 
the 3rd of September, 1658, the parliament had no power to effect 
any object of importance to the stability of the government. 
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Early in the month of May next following, the members of the 
parliament which commenced in November, 1640, and were dis- 
persed on the 20th of April, 1653, were invited by the army to 
re-assemble, and this invitation having been complied with, the 
House renewed their former declaration of constituting a govern- 
ment without a single Person, Kingship, or House of Peers, and 
Richard Cromwell having resigned the office of protector, Mr. 
Scobell, late clerk of the parliament, was directed “to search out 
the ingrossed act for a new representative, and deliver it this day 
sevennight.” 

The House proceeded to settle the government under the 
influence of the army, and its proceedings were therefore ver 
irregular: at length, on the 16th of March, 1659-60, a bill, 
dissolving the parliament, and calling a new one on the 25th of 
April following, was passed, and thus an end was put to the 
Long Parliament, more or less of the members of which, under 
several forms, had been members of the several parliaments held 
during the preceding nineteen years. 

Notwithstanding the precautions taken by the members of 
this parliament to secure seats for themselves, and to have the 
number filled up to four hundred, as the means of preserving 
the Commonwealth, matters rapidly reverted to the old order ; 
and the parliament which met on the 25th April, having invited 
prince Charles to assume the crown, the kingly form of govern- 
ment was restored in his person on the 29th May, 1660. 

From the commencement of the civil war, two main — 
ments stood in the way of those who contemplated the advan- 
tages the people would possess in —_ themselves by 
their representatives. These were the Royalists, properly so 
called, and the Presbyterians. 

The gloomy fanaticism of the Presbyterians admitted of no 
toleration in matters of opinion ; rigid conformity to their narrow 
notions was the basis on which, and on which alone, they 
would concur in any scheme of politics. They fought against 
the king mainly because he and his party would not conform 
to their tenets ; they were ready to fight with the Independents 
on the same ground ; they hated them for their notions respect- 
ing liberty of conscience, and would have transferred the go- 
vernment from their hands to those of the king, merely because 
he was less tolerant than they were. It was the Presbyterians 
who prevented the well-digested philosophical principles con- 
tained in the agreement of the people being adopted ; had this 
agreement been carried into effect, and an equal representation 
been once established, a revolution somewhat similar to that 
of 1688 would, in all probability, have been brought about, and 



































1827. History of Parliament. 295 
with this special and important difference, that instead of vague 
generalities, so little essential to the liberties of the people, the 
king would have been compelled to conform to such special 
arrangements as must have produced the happiest results. The 
House of Commons, instead of being unequally composed and 
essentially corrupt, any thing indeed rather than a representa- 
tion of the people would have been, as it ought to have been, 
emphatically the people’s house: instead of being continued 
for seven years, it would have been either annual or biennial ; 
the energies of the people would have had full scope for action, 
and their improvement would have been as rapid as it has since 
been in the United States of North America. It would indeed 
be difficult to appreciate the good which must have followed 
the arrangement proposed. The evils, which, from the want of 
a fair and equal representation of the people, have been, and 
still are endured, need not be here pointed out, they are as 
obvious as they are numerous. 

The good of the people was, however, wholly sacrificed to 
the domination of those whose interests were opposed to their 
welfare, and to the gloomy bigotry of those whose absurd and 
narrow notions were the torment of themselves and of every one 
else over whom they had either power or infiuence. 

Charles II was called to the throne by a parliament not 
summoned by the king’s writ. The proceeding is justified by 
Blackstone and others, on the plea of ,“* necessity which super- 
sedes all law.” If the people wished to have a king, they were 
competent to send for Charles, or any one else; but the plea of 
necessity may be equally F enor for all the proceedings of the 
government during the Commonwealth, and cannot, as these 
writers wish, be applied exclusively to the act of restoration. 

The re-action which took place on the accession of Charles, 
was a consequence of the attempt to establish political freedom 
among a people, who were not yet in a condition to appreciate 
its value. 

No stipulations were made with Charles in favour of the 
a nothing was done to limit his power to do evil; and 

urnet remarks, that it was to the want of stipulations and 
limits that the errors of this king’s reign may be imputed. 

The Houses of Lords’ and Commons, which placed Charles 
upon the throne, were made a parliament by an act passed after 
the King’sreturn. This parliament showed itself willing enough 
to sacrifice the country to the court; but the King and his 
advisers were of opinion, that a new parliament, if elected while 
loyalty was.at its height, was much more likely to be perma- 
nently useful, than one which contained many men who had 


296 History of Parliament. Oct. 


been elected in 1640, or had participated in the proceedings of 
the House during the Commonwealth. 

The parliament was, therefore, dissolved, and a new one 
called, which met on the 8th May, 1661. Means were used 
to promote the election of persons agreeable to the court, and 
to exclude those whom the court disliked. When the House 
was assembled, it was at once ascertained that, with the excep- 
tion of a very small number, the members were likely to answer 
the purposes of the court to its fullest extent. In his speech to 
this parliament, the King told the Commons that, “ he knew 
most of their faces and names, and could never hope to find 
better men in their places ; that from the first institution of par- 
liaments there never was a House of Commons fuller of affec- 
tion and duty to their King, nor more desirous and solicitous to 
gratify their King.” He was not mistaken. The House com- 
menced business with a disposition to promote the King’s views 
to an unlimited extent. It originated and sanctioned vindictive 
amma against the Common-wealth’s men; and yet, infa- 
mous as these proceedings were, they were by no means the 
worst which this base parliament adopted. 

A bill was brought in to repeal the Triennial Act, but was 
not proceeded with, and the King was offended at what he con- 
sidered neglect. On meeting the parliament after its proroga- 
tion, on the 16th March, 1664, he remarked on the conduct 
of some whom he called desperate and wicked men, “ who, by 
some computation of their own upon some clauses in the Trien- 
nial Act, pretended that the present parliament was at an end 
some months since, and that, for the want of new writs, they 
may assemble themselves, and choose members of parliament, 
let them proceed at their peril. There is no colour for the fancy 
of the determination of this parliament; yet I will not deny to 
you, that [ have always expected that you would, and even 
wondered that you have not, considered the wonderful clauses 
in that bill, which passed in a time very uncareful for the 
dignity of the crown, or the security of the people. I pray, 
Mr. Speaker, and you gentlemen of the House of Commons, 
give that Triennial bill once a reading in your House, and then, 
in God’s name, do what you think fit for me and yourselves, 
and the whole kingdom. I need not tell you how much I love 
parliaments ; never king was so much beholden to parliaments 
as I have been, nor do I think the crown can ever be ha 
without parliaments. But assure yourselves, if I should thin 
otherwise, I would never suffer a parliament to come together 
by the means prescribed by that bill.” 

Nothing which was ever said or threatened by any preceding 




































1827. History of Parliament. 297 


King, exceeded in atrocity this speech of Charles. He here, 
in words not to be misunderstood, told the two Houses of Par- 
liament, that, unless he was permitted to trample on the laws 
which had been made to secure, in some measure, the people’s 
liberties, he was resolved to set them aside by force of arms, 
whenever he thought himself sufficiently powerful to wage a 
successful civil war with his people. It might have been 
supposed, that even this pensioned parliament would have 
resented the insult; but, so far were they from feeling the 
indignity, that, without even a murmur of disapprobation, they 
immediately obeyed the command, and by the mouth of their 
Speaker, on presenting the bill for the King’s assent, prostrated 
themselves at the feet of the tyrant. 

The act repealed the act 16th Charles I and enacted, that, 
“‘ because by the ancient laws and statutes of this realm made 
in the reign of king Edward III, parliaments are to be held 
very often—parliaments shall not be intermitted or discontinued 
above three years at the most, but within three years from and 
after the determination of this present parliament, and so from 
time to time from the determination of any other parliament or 
parliaments, or if there be occasion, more often.” 

The preamble recites, that the cause of the act 16th Charles 
I being repealed is, its being “in derogation of his majesty’s 
just rights and prerogatives inherent in the imperial crown of 
this realm.” 

The declaration in the Lee oe might, with equal truth and 
justice, have been applied to the repeal of Magna Charta, and 
of every other act which restrained the power of the king, as 
well politically as in respect of property, and set aside the title 
to every man’s estate. Yet the words are dwelt upon by 
Blackstone, from whom but too many take their notions of law 
and jurisprudence, and by numerous writers in favour of the two 
great political factions, just now merged in one body, let us 
hope never again to be separated. 

The fierce and absurd spirit of loyalty which manifested itself 
on the elevation of Charles to the throne, began to subside ; his 
actions had convinced many that he aimed at the re-establish- 
ment of the Catholic church, and the exercise of despotic power. 

Corrupt as were the members of this pensioned parliament, 
they could not be wholly uninfluenced in some of their proceed- 
ings by that love of power which long possession never fails to 
engender; and this, with the carelessness of Charles, induced 
them, on the suggestion of the few good men among them, to 
adopt several measures of public utility. . 

he conduct of the earl of Clarendon alarmed them for their 
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existence as a parliament, a condition but too necessary to many 
of them, and was no slight inducement to their proceeding 
against him, and accordingly on the 6th November, 1667, in 
their first charge, they accuse him of “having advised his 
majesty to dissolve the present parliament, and to lay aside all 
thoughts of parliaments in future, to govern by military power, 
and to maintain the same by free quarters and contributions.” 

On the 18th of the month of February following, “ a bill for 
the frequent holding of parliaments was read,” upon which the 
House “ordered that } we petson (sir William Temple) who 
brought in the bill, do withdraw it, and that no bill of this nature 
be tendered to the House but by leave of the House.”* From 
what is reported of the debate on this occasion, it seems probable 
that the bill contained a compulsory clause on the King, and 
that it gave power to the lord keeper to call the parliament, if 
the King omitted to do it himself. + 

Several bills to regulate elections were brought in, but none 
were passed. 

In the Autumn of 1673, the nation became alarmed at the 
proceedings of the King im his foreign alliances, and the pro- 
jected marriage of the duke of York with the duchess of Modena, 
a papist : the House on this occasion partook of the feelings of 
the people, and addressed the King to prevent the marriage, and 
on his refusal, they suspended the supplies, and the King 
prorogued the parliament. 

From this time the House and the King did not go on quite 
so pleasantly as formerly, and Charles released himself as it 
pleased him from their obnoxiows interference, either by adjourn- 
ment or prorogation. 

He entered; into a secret treaty with the king of France, 
to make war upon the people, as the means to establish the 
Catholic church, and make the power of the king absolute. 

The French king was to send an army to garrison certain 
places named in the treaty, and upon the receipt of 200,0007. 
as part ean of Charles’s pension, he proceeded to raise a 
formidable army in England. The French minister in England 
not only paid the money to Charles, but with his approbation, 
proceeaed, by bribes and pensions, to secure the assistance of 
members of the House of Commons in favour of his master. 

In pursuance of his agreement with the French king, Charles, 
who though< he could do without any fresh supplies for some 
time, adjourned the parliament from the 22nd November, 1675, 
to the 15th February, 1677, a period of nearly fifteen months. 





bad Journals, vol. ix. P- 52. 
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This long prorogation gave rise to much contention, and many 
pamphlets were written to prove that the parliament was dis- 
solved by being prorogued beyond a year ; these were replied to 
by the supporters of arbitrary power ; they extolled the King’s 
prerogative, and, safe under the protection that power afforded 
them, laughed at their opponents. 

It was ably and conclusively shown, that the statutes passed 
in the 4th and 36th Edward il had never been repealed, and 
were still in force, and that the King was legally bound by them 
to calla parliament once a year. When the parliament met, 
the duke of Buckingham objected to the House proceeding 
with any business until it had decided, “ whether the parliament 
be not dissolved, because the prorogation of this parliament for 
fifteen months is contrary to the statutes of the 4th Edward III 
and 36th Edward III.” The duke supported his motion m a 
long and able speech, in which it is remarkable that he never once 
used the cabalistic word prerogative. The duke combated the 
lawyer’s arguments, that the words, “ more often if need be,” in 
the statute 4th Edward III, applied as well to the calling of 
any parliament at all, as to the calling of a parliament more 
often than once, “if need be,” and that the See was the sole 
judge of the need. He showed that the cavil about these words 
could not avail them, since they were omitted in the subsequent 
act 36th Edward III, which, in the most unqualified and 

remptory manner, commands that “a parliament shall be 

olden every year, as another time was ordained by statute.” 
The duke was supported by the lords Shaftesbury, Salisbury, 
and Wilton, who were answered by being committed to the 
Tower, there to remain during the pleasure of the King. 

The matter was noticed, in a feeble manner, in the House of 
Commons, where sir Charles Harboard, in conformity with the 
prevailing doctrine of the courtiers and corrupt lawyers, 
contended that, “all parliaments are in being, until dissolved 
by the death of the es, or the words of bis mouth.” This 
doctrine had become orthodox among the favourers of arbitrary 
power ; it was this which made Charles so very desirous to have 
the Triennial Act 16th Charles I repealed. The power he affected 
to possess of keeping the same parliament in existence as long 
as he lived, and calling it together once in three years, and then. 
for as short a period as might suit his purposes, which it was 
contended he might do, not only without any violation of the 
law, but in strict conformity with the very letter of the statute, 
would, he expected, be matter of great convenience to him ; and 
he had therefore no objection to the clause im the act which 
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enacted, that “ the sitting and holding of parliaments shall, not 
be intermitted or discontinued above three years at the most.” 
That brave and incorruptible Englishman Andrew Marvel 
was a member of this parliament; and in a work, published 
during the prorogation, * he describes the House as composed 
of placemen and pensioners, hungry expectants, men of infamous 
character, who eat at the expense of the court, and who, if they 
were not in parliament, must be in prison. He relates, that in 
a debate concerning pamphlets and libels, a member stood up, 
and in the face of the House said, it had been affirmed to him 
by a person who could be spoken with, that there were among 
them, thirty, forty, fifty, God knows how many, outlawed : 
Another said, that divers of the members were papists ; a third, 
that a multitude were bribed and pensioned ; and yet all this was 
patiently hushed up by the House, and digested, being, it seems, 
a thing of that nature to which there is no reply.” + 4 
Marvel describes the House as a conspiracy 2 the 
people, and proves his assertion by a list of the members, their 
characters, places, pensions, and emoluments.{ 
This standing parliament, from its long continuance, ‘and its 
esprit du corps, spite of its subservient meta conceived 
itself possessed of powers inherent in itself, which it occasionally 
exercised to the equal discomfort of the King and the House of 
Lords. With the latter it had some serious disputes. It:made 
several efforts to exclude the duke of York from the succession, 
and instituted proceedings against the King’s favourite minister, 
the earl of Danby; this could not be borne by the King, 
who, on the 30th December, 1678, prorogued, én on the 24 
of the following January, dissolved, the parliament, which he 
had kept in existence for the long period of seventeen years.’ 
The tide of loyalty had slackened considerably, and the King 
was unable to procure a parliament to please him. When 'the 
new parliament met in March 1679, it revived the bills which 
had given great offence to Charles; it passéd the oHabeas 
Corpus act, made some inquiries respecting delinquents,:and 
proceeded with a bill to exclude the duke of York fromthe 
succession. On the 27th of May the King put a stop to: their 
proceedings by a prorogation, which, in defiance of the law, he 





* An Account of the Growth of Popery and arbitrary Government in 
ee more particularly from the long ‘tuce tion of November,, 1675, 
~ ing = 15th February 1676-7, till the last Meeting of Parliament, 16th 
uly, 1677. 
+ Parl. Hist. vol. iv. p. 1264. 
~ Marvel’s Works, vol. ii. p. 555. 
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continued to the 21st of October, 1680, a period of seventeen 
months. The parliament was now split into the two factions, 
known by the cane 7 of Whigs and Tories, and the pro- 
ceedings of the House of Commons were very anomalous ; it im- 
peached several of the corrupt judges, passed a resolution 
against placemen sitting in the House, ordered that no one 
should lend money to the King in anticipation of his revenue, 
read a bill for securing the calling and sitting of frequent par- 
liaments, and passed a bill to exclude the duke of York, which 
the Lords, at the og command, rejected. This parliament 
was prorogued on the J0th of January following, and never met 
in, 

ad new parliament met on the 21st of March, 1681, and 
revived the Exclusion bill; this so offended the King, that 
at the end of seven days he dissolved the parliament, and 
never called another. It is now known that Charles had, in 
consideration of the persion granted him by the king of France, 
bound himself never to assemble another parliament. 

Notwithstanding the proceedings in the House of Commons 
in the two last parliaments, so corrupt was the government in 
every essential peor. so infamous the courts of law, so 
debased the public men of both factions, with but few excep- 
tions, and so supine the people, that all hope of restoring or 
establishing the liberties of the nation was abandoned, and 
many of the friends of freedom quitted their country in despair. 
The nation appeared as on the eve of a base submission to the 
court, and an absolute surrender to the King of all pretensions 
to control his power was expected, when his death somewhat 
changed the anticipated course of events. 

James II immediately assumed the crown, and had his pride 
flattered and his bigotry increased, by the servile adulations 
contained in numerous addresses, some of them singularly base 
and mean. He at once became a pensioner of the king of 
France, to whom he sent an apology for having summoned a 

arliament. The corporations had been new-modelled, and 

ames calculated on a House of Commons as servile as he 
could wish; by means of such a House he expected to be put 
into a condition to dispense altogether with parliaments, and in 
this he was not disappointed. At the opening of this perfectly 
infamous assembly, on the 22nd of May, 1685, the King, in his 
speech, said, “There is one popular argument which | foresee 
may be used against what I ask of you, from the inclination 
men have to frequent parliaments, which some may think 
would be best secured by feeding me from time to time by such 
portions as they shall think convenient; and this argument [ 
VOL, VIII.-—-W. Re x 
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will answer once for all, that this would be a very improper 
method to take with me, and, that the best way to engage,.me 
to meet you often, is to use me well. I expect, therefore, that 
you will comply with mein what I have desired, and that.you 
will do it speedily, that this may be a short session, and |.we 
may meet again to all our satisfactions,” The House instantly 
voted the King an annual revenue of upwards of two millions 
sterling, to continue during his life; a revenue so large as..to 
make the calling of parliament unnecessary, unless an extra- 
ordinary emergency should arise. In a little more than a month 
from the opening of the parliament, the King prorogued it till 
the 9th of November ; after sitting only nine days, it was again 
prorogued, and was not again assembled. 

James had fully resolved never to hold) another perlamepy 
Early in the month of June, and while the parliament. wa 
sitting, the duke of Monmouth landed witha small force im the 
West of England, and soon afterwards published a declaration 
of the reasons which had induced him and his partizans te 
make war upon the King. The declaration is noticed by Ralph, 
as “coinciding perfectly with the prejudices and. passions of 
those it was principally addressed. to, and of course .wasi well 
calculated to answer the great ends in view ;..and) had for, its 
basis the following self-evident propositions, viz. ‘< 1..Governr 
ment was not instituted for the private interest or personal. great- 
ness of the governors, but the security and . protection..of the 
governed. 2. It cannot be imagined that mankind would part 
with their power to arm their governors against themselves, | or 
to be rendered more miserable than they were in the state of 
nature.—These principles were applied to England.” .A 
narrative followed, pening out abuses, and abounding with- 
imputations. Exaggerated as some of the statements were, and 
false as were also several of the charges, much that was;stated 
was substantially true, and it proposed much that was:useful. 
it pledged the duke and his -partizans “to use thew atmost 
endeavours to procure the several laws, rights, and privileges, 
following :— 

“1, That no Protestant, of what persuasion soever, shall for 
the future, be molested or troubled’ for the exercise. of: his 
religion. 

“ 2. That parliaments shall be annually chosen and held,.and 
shall not be prorogued, dissolved, or discontinued withia the 
year, till petitions shall be answered, and grievances redressed,”’ 

There were two other articles, one of which related to the 
militia, the other to corporations. It put many very important 
matters on @ proper noes but the ma» uadneh oneal to 
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tak’ advantage of circumstances, and the attempt to rouse them 
failed. 

‘The total discomfiture of Monmouth increased the power of 
James, of which, had he known how to make a discreet use, he 
might, perhaps, have succeeded in establishing a despotism. 
Bat ‘his pride and ignorance caused him to precipitate measures 
which rained him, compelled him to fly the land, and brought 
about the Revolution of 1688. 





Ant, 11—The Pelican Island. By James Montgomery. In Nine 
Cantos, London, 1827. Longman & Co. 


MR. MONTGOMERY is less of an egotist than almost any 
°~ thodern poet; and it is, therefore, difficult to ascertain 
whether ‘he is satisfied with the measure of fame which has 
been allotted to him by his contemporaries. His feelings on 
this subject must depend entirely upon the ends which he 
P to himself when he commenced his literary career. 
f his ‘ambition induced him to wish for nothing further than 
that his'works should eireulate rapidly and widely—that they 
should be admired and purchased by a large class of readers— 
it has been abundantly gratified. His name is enrolled among 
the regular favourites of the public, and the critics have gene- 
rally treated him with the respect which they are expected to 
pay to those whom their masters honour. But if his views in 
early life were more extensive and daring ; if he trusted that his 
works would be most praised by those whose praise would be 
mdést precious to him; if he calculated upon the admiration of 
that ow whose adiniration in itself outvalues many editions, 
and is doubly agreeable, because it eventually secures the 
admiration of all others, the treatment which his poems have 
reeerved must have caused him many painful disappointments 
and misgivings. That he has been loudly extolled by many 
whose silence would have been the least injurious homage the 
could have offered, is a misfortune which he might endure with 
patience ; but that his works should have been received with 
indifference by men of genius, that amid the din of vulgar 
panegyric he should so seldom recognise the encouraging voices 
of those who are competent to appreciate his merits, is a fate 
which he has a right to deplore, and which, we will venture to 
add, he bad no reason to expect. 
This mortifying indifference on the part of men who are gene- 
the most equitable, as well as the most experienced, judges 
of kindred mete cay may be accounted for, we think, without 
x 2 
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disparagement to Mr. Montgomery’s claims upon our admiration 
as a real and undoubted poet. A very perverse’ theory was 
prevalent among the critics of the last century, and finds favour 
among those writers of our own day who have an interest’ im 
propagating it ; that the true and only test of a poet’s merit ‘is 
his popularity with the multitude. Against this opinion, whi¢ 
by a very common progress, had ‘risen from ‘a parad6x‘into! 
common-place ; and which was diligently fostered by patfonis, 
loungers, e¢ id genus omne, who wished to have it beheved that 
there was at least one subject which they could uiidetstaiid 
without study or refiection, those writers who felt that they ‘had 
thoughts which could not be intelligible to the herd of vulgar 
minds, stoutly combated. They maintained ‘that’ thet’ ‘was 
nothing in argument or experience to jistify such a notion ; that 
the principle of all other studies was at variance with it’; for nd 
one will contend that a metaphysician or a ‘natural ‘philosopher 
who thinks and reasons deeply will be acceptable to’ those’ wlio 
do not think or reason ; finally, that there is nothing” iy the 
peculiar characteristics of poetry to take it out of the’ general 
rule. To the favourite argument of their opponents, that tlie 
difference of poetry from all other studies consists in its having 
for its (immediate as well as ultimate) énd the gE nh 
pleasure, and, therefore, that the kind of poetry which produtés 
the most pleasure is necessarily the best, they'answered! that 
this reasoning, if pushed to the extent which’ is‘necessary' ih 
order to support the opinion in question, must lead ‘to-one ‘Of 
two absurd conclusions: either it supposes that’ poetry, ‘Bbe- 
cause its design is to produce pleasure, las the ‘poto¢r of’ revéers- 
ing the laws of human nature, and of compelling persons differ- 
ently constituted to take delight in the ‘same’ pleasure,’ though 
it be framed for the very attribute in’ which ‘they’ differ; ''viz. 
their intellects ; or else, admitting the yore of pratifying 
both classes at once, it supposes that’ the ‘quality of an’ mtel- 
lectual pleasure is to be determined by something else than'the 
quality of the intellects that are affected by it. Exariples, 
upon which the supporters of this hypothesis principally‘rely, 
are, it was contended, decidedly against~theni.’ Neither 
fEschylus, nor Dante, nor Milton, has the slightest’ pretéisién 
to the name of a popular poet. Even if Johnson’s ‘atteiipt to 
confute the well-authenticated traditions respecting’ the' ‘earl 
reception of Paradise Lost had been more successful,’ there’ is 
sufficient evidence to convince all who are willing’ 'to be con- 
vinced, that the veneration expressed for it in the present’da 
by all classes, is almost solely the result of that deference whieh 
inferior minds pay to those who think ; and that by the majority it 
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is less read and less relished than almost any other English poem. 
Before we, can judge whether Shakspeare, who at first sight 
seems an authority on the other side, is really such, he must be 
divested, of all that theatrical fame which, in reality, is paid, not 
to him, but to Garrick, Kemble, Siddons, and Kean. Nor is 
this the only element which must be taken from his popularity. 
We. must qcuct likewise all that appertains to him as the 
unconscious representative of national ostentation and insolence 
--a reputation to which he, of all writers, least deserved to be 
subjected, seeing that the most marked characteristic of his 
writings is.the indifference displayed in them to merely local 
peguiiarities, and the anxiety to bring forward those qualities 
in,which; human nature is the same all over the globe. If we 
separate in our minds the reputation of Shakspeare from these 
its accidental accessories, and if we take the pains to observe, 
further, that the parts of his works which are generally dwelt 
upon, with the greatest satisfaction, are those in which the 
peculiarities of his genius are not revealed—we shall, perhaps, 
scarcely be disposed to consider that he (by which we mean 
his works, and not his zame) is, any more than his brethren, a 
fayourite of the, multitude. A similar observation is applicable 
to the.two great poets of our own day, Wordsworth and 
Shelley. It is true that the clamour which was raised against 
the, poetical innovations of the former, by exciting discussion, 
has. been the means of procuring him many disciples whose 
aintélligent and, earnest panegyrics have done much to extend 
the fame, of his merits in quarters where they are really 
little, understood or appreciated. But even the enthusiasm 
ofthese admirers, which constantly leads them to mistake the 
echoes of their own praises for fresh voices lifted up in adoration 
of. theiridol, cannot blind them to the fact, that his writings are 
still, .and will long remain, “caviare to the general.” And 
Shelley, who combined every essential requisite of the poetical 
character with. nearly every accidental gift that can grace and 
adorn .it,; who was more vigorous in his imagination, more 
harmonious. in the structure of his verse, more absolute in his 
‘tyranny over language, more impregnated with genuine classical 
feeling,than any poet since Milton, and whose poetry is a 
continuous stream of lofty, though sometimes misdirected 
feeling is unknown to the majority of readers, and is slightly 
esteemed by a large portion of the remainder, because he has 
not laboured (after the example of some popular favourites) to 
produce in the, mind those alternate states of delirious excite- 
ment and miserable depression, which are as inconsistent with 
the spirit of poetry as they are unfriendly to human happiness. 
These arguments, and this evidence, we think entirely con- 
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clusive against the opinion that first-rate poetical excellence 
will always, or even frequently, meet with popular admiration. 
But men of genius have been too much in the habit-of over- 
looking the limitation which is implied in the words ‘“ first-rate 
excellence,” and of stretching the doctrine to a very unwarrant- 
able extent. Practically, if not in theory, they have assumed, 
thet the majority of mankind will not snerely reject the best, 
but prefer the worst specimens of this kind of writing.*.. They 
have thus virtually destroyed the force of their argument, from 
the analogy of poetry to all other studies ; for who will contend, 
that when two Soaks of history, for instance, are equally imtej- 
ligible, the public generally choose that which. has ‘fewest 
recommendations on the score of merit? Whowould argue that 
because ordinary readers dislike Tacitus and Machiavel, there- 
fore when-the election is to be made between two writers, like 
Sallust and Livy, both on the level of their capacities, the 
affected utterer of pompous truisms will, be preferred, ta)the 
easy, lively, and graceful narrator? And it is, surely equally 
absurd to contend, that because those poets who are manifestly 
above the reach of the popular understanding are not appre- 
ciated, therefore all the poets who are generally admired, must, 
necessarily, be despicable. Experience is decidedly against 
such an opinion. Thomson’s “Seasons” obtained an. early 
and extensive popularity: Gray’s “ Elegy” immediately ac- 
quired that reputation which, now that most of his. other 
writings are deservedly neglected, still preserves his, name 
from oblivion. Cowper, though he commenced poet at. fifty, 
had the satisfaction, before he died, of seeing the. ‘‘ Task” an 
the possession of a great and merited reputation. It,is too 
late to argue that the faults which abound in these works, and 
not their excellencies, are the cause of the honour, which, ,the 
public has delighted to pay them. If their defects, were, the 
reasons of the attention which they excited, their, merits, at 
least, came in for a share of the admiration they subsequently 
received ; and it would be idle to inquire, how much of the 
homage nominally rendered to the entire idol, was in, secret paid 
to the head of gold, and how much to the feet of clay... tt is 
sufficient, as a proof of the little dependence which can be 
placed upon popular taste, to remember that Gray's “ Bard” 
was as much admired as his Elegy; that the poems of 
Macpherson, in the opinion of general readers, much, eclipsed 
the “Seasons ;” that the “Task” divided the praises of the 
town with the “ Botanic Garden ;” and the force of the angu- 





* Something of this feeling is observable in Wordsworth’s two Prefaces, 
which are, in most other respects, very instructive pieces of criticism. 
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ment-is not increased by asserting, in direct contradiction to the 
facts, that the people never relish good food, because they do 
hikewise batten upon garbage. 

Indeed, the blame of this undistinguishing appetite for really 
good, and execrably bad verse, is, in great measure, due to the 
men of genius themselves. Proud of being able to appreciate 
the higher order of poets, they have exhibited a contemptuous 
indifference towards all the rest, as if they thought there were 
no' degrees of poetical merit; as if any thing short of the best, 
could not be good. If they had merely proceeded upon this 
principle: in selecting the subjects of their own reading, there 
would have’ been no great harm in their fastidiousness. A 
person: ¥s certainly not bound to read Cowper who can under- 
stand Milton; nor Montgomery, who appreciates Wordsworth. 
What we complain of is, that they have been ostentatious in 
their ill-treatment: of second-rate excellence ; that not content 
with insulting the public by incomprehensible panegyrics: on 
their own’ divinities, they have scoffed at every writer who 
possesses any portion of its regard. The effect of this super- 
eilious ‘conduct has recoiled upon themselves. If they had 
condescended to‘look more closely at the “ pretty bards,” as 
they-contemptuously styled them, and to discriminate between 
those ‘who have no other claim to the title of poet than that 
of long prescription, and those who differ from “ first-rate 
poets,” ‘only in the degree of their merit; if they had pointed 
out the absurdity of holding two such different sets of writers 
in é¢steenr' together, they would have done much to purify the 
public ‘taste, and, to educate it..into a proper admiration 
of “the highest’ models: © As they have neglected this 
obvious’ course, the taste of ordinary readers has not made 
ttiuch ‘progress.’ Bad and vulgar notions have been banded 
down ‘from generation to generation, till they have become 
fixed, undoubted principles ;* and consequently, when a poet 





* In one of his letters to Molyneux, Locke has mentioned Blackmore 
as‘ good poet. This remark has farnished matter for many idle sneers 
against ‘the philésupher, who ought, it is said, to have felt disgust at 
“King Arthur,”’ for its sins against common seuse, even if he was imcap- 
able|of perceiving its absolute want of genius. But the sarcasm is 
entirely inappropriate. Fortunately for mankind, Locke's time was other- 
wise employed than in investigating the laws of poetical criticism ; and, 
ashe had ho leisure for such amusements, he very naturally adopted the 
opinions of those in his day who professed to have studied the subject. 

hey told him, that good poetry was the reverse of good prose. Most 
reasonably, therefore, he concluded, that Blackmore’s work, which would 
have heen execrable as prose, was excellent as poetry. His opinion only 
proves, that he nonmd hester than the critica on their own premises. 
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arises who has strength of mind to desire, and genius to realise, 
something’ better than a temporary reputation, he has not-only 
to endure the want of general sympathy, which: he: scaréely 
expects, but to struggle with much positive obloquy and 
contempt. 

It is to the prevalence of the mistaken notionwe have been 
endeavouring to expose among superior men, that/we attribute 
the little favour which Mr. Montgomery’s: productions; have 
found in their eyes. He is a “ mob poet,” a * six-edition poet,” 


and therefore, say these literary aristocrats, ‘f in| our sense of 


the word, no poet at all.” Now, we hope to prove, that this 
opinion is founded in prejudice and error ; that Mr; ae 
is .a-poet, in the same sense precisely as Shakspeare, or Milton, 
or, Wordsworth, or Goethe are poets ; and that, vastly inferior 
ashes to these great men, his difference from them is only 30 
the measure of his gifts, while he is generically distinguishable 
from: all counterfeit versifiers, however they may be equalled 
with him: im renown. In attempting, to. discriminate : these 
essential points of difference, which entitle this author, m our 
afiprehension, to all the honours he has’ sought for himself, we 
shallicarefully avoid all reference to that capricious, dogmatical, 
and unsatisfactory, faculty, called éaste, and not.demand-our 
readers’ assent to any conclusion which we cannot:bring within 
theisedpe of some definable principle. Besides: the uselessness 
of- discussing questions of which mere taste is the arbiter, seeing 
that they! never can be resolved to the satisfaction of; more! than 
five-or six. persons at most; and seeing likewise that, if )re+ 
sdlved} the decision on any one case can; never be: ithe :prece~ 
dent for any future case, when the’ circumstances are at alk 
varied; it is an arrogant assumption ina. eritie! to layodowm 
rules ,ev) cathedra, in favour of which, when pushed \ta- extre~ 
mities, he can only urge, that he is convinced of their truth; and 
that his judgment. being. better than that.of his readers, they: 
ought; to. acquiesce.’ Any opimions we may happen to advance 
will be open to just the same kind of exposure as if the!subjecti 
were! one of metaphysics or politics; and, if.a fallacy is detected 
in. our reasoning, we shall certainly not attempt. to evade the 
confutation by fallmg back upon our éaste. It is this, resort) to 
principles, which is. the distinguishing mark of poetical, as, ofall 
other, discussions in the present day, and which makes the, criti- 
cism of Lessing and Schlegel so much superior to that. of Kaimes 
and) Harris. + yolfod Hiv 

The. characteristic which we have observed in, Mr..Mont- 
gomery, and which we have not observed in those of his-hrothex 
versifiers, ta whom we deny the appellation of poets, may ot fixst 
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appear rather a singular ground-work for such an invidious 
distinction. It is simply this ; that the thoughts which oecur 
im his writings, seem to us bond fide thoughts, which have 
actually existed in his mind before they were transferred 
to his paper; in other words, that he, in the true and only 
sense of that word, is an original writer. 

Between these two notions of an author’s thoughts being his 
own! property, and of his being an original me ae which we 
have treated as identical, we doubt not that many readers will 
discover a wide difference. The latter quality (at least if “a 
high order” of originality be meant) they will think can only be 
predicated of the highest geniuses ; while the former will appear 
to. thein' as necessary a characteristic of all writings as of 
poetical ones. Now both these opinions seem to us erroneous. 
fo vbegin with’ the first. Those who do not concur in our 
definition of originality will do well to consider what notion of 
this quality they have framed to themselves. Perhaps, in their 
apprehension; an original author is one who trusts (as the phrase 
is) solely to his own resources ; is indebted for none of his ideas 
to reflection either upon books, or upon nature, or upon himself ; 
never’attempts to make new combinations of the ideas he is 
already possessed of; whose information consists of waifs and 
estrays from the'stock of more diligent men; and whose mind 
is made up’ of casual sensations, loose associations, and fleeting 
remembrances. Aecording to this explanation, the phrase 
“highly original man” is intelligible enough, and will denote 
that person whose mind has made the nearest approaches to 
utter manition. If the word be used in this sense as applicable 
to: poets; Milton must for ever abandon his claim to the 
distinction, than whom no man ever studied more intently, or 
possessed ‘a larger variety of knowledge, from the most vast to 
the:most minute: But as this idea which supposes that man 
most original who takes no pains to derive his knowledge, must 
be dis¢arded, what other meaning, if the phrase is intended to 
have'a ‘laudatory application, can be found for it, than the one 
we have offered, viz. that he is original whose thoughts, from 
whatever quarter they were derived, have really been adopted 
mto’ his own mind, and have become a part of it? Originality, 
thus explained, does not admit of degrees, and the _ 
‘highly original” is unmeaning. So that if originality be, as 
we shall endeavour to shew, the essential .requisite of poetry, it 
will follow that a mistake is committed whenever it is spoken 
of ‘as’ the attribute which measures the evlent of a poet’s genius ; 
that the quality and weight of his thoughts determine the 
yank he shall held among his brethren, and that the meanest 
poet, who is really one, is just as original as Milton. 
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But of originality, thus expounded, must not every’ man 
possessing common sense be held to be a partaker? We think 
not, Most persons will admit, that no thought was ever 
realised in the mind which did not suggest some inference from 
or corollary to itself. Yet most persons who have taken much 
note of society and literature must likewise admit, that there 
are both talkers and writers, whose sole reputation arises from 
their diligence in repeating the sentiments of other men; and 
who, if any obviously legitimate consequence from any of those 
sentiments do ever occur to them, thank God, and make-no 
boast of it. Of such literary hucksters, it is not illiberal.to 
affirm, that the thoughts which they are the media: of ttans- 
mitting, have never actually existed in their minds; and, conse- 
quently, when they commit those thoughts to paper, do 
not fall. within our definition of original writers. — Still these 
men are not useless in their vocation. Ideas which never took 
root in their own minds are communicated, through their 
intervention, to minds they would otherwise not have reached ; 
to minds in which they do take root, and spring up; and bear 
much, fruit. Why, then, if an analogous class to: these, who 
form so respectable an order among writers on- other subjects 
should altempt the cultivation of poetry, may they »notiameet 
with equal success? Why is originality necessary in the lowest 
department of that art, while in all others, a man may be, if not 
a proficient, yet certainly a useful underling withoutit? » Phe 
usual way of representing poetry as something essentially 
mysterious, abstract, and indefinite, removes thisand. every 
other difficulty by a very brief process. It determines, generally, 
that poetry is exempt from the laws which govern all other kinds 
of composition, and, of course, there is no need to account for 
each particular anomaly. We, on the. contrary, believe, that 
upon, examination, it will be found, there is but ene- differ- 
ence between the subject matter of poetry and that of ordinary 
writing, and that this difference is the cause of the..only 
difference in the attmbutes of mind necessary to each species:of 
composition—the cause, namely, that the quality we have been 
considering is essential in the one, and not essential inthe 
other, The thoughts which form the subject-matter of ordinary 
writing and discourse, are detached thoughts, thoughts meulded 
into the form of opinions, having a fixed existence, independent 
of the objects which suggested them, or of the states of mind.in 
which they originated. The poet, on the other hand, should 
present us with thoughts as they exist in the mind—with thong ats 
in their relations to each other, and to the sensations or-to. the 
previous thoughts in which they took their rise. For the poet 
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and the metaphysician in this respect agree, that the business 
of neither is with thoughts when formed, but differ in that 
the one shows how thoughts are created, the other exhibits 
them. in the process of creation. Now, it is obvious, that 
opimions may be much more easily transmitted by one who has 
never, m any proper sense of the word, understood them, than 
the. thoughts with which poetry is conversant; that a mere 
hearer may be a very sensible and faithful reporter of the former, 
though, im attempting to describe the latter, he would commit 
continual mistakes. However closely he might attempt to 
imitate his models, there will be almost always some inaccuracy 
in the a. Thoughts, which a knowledge of the order 
they actually follow in the mind had taught his prototype to 
dispose in a certain sequence, he would, without scruple, trans- 
pose. The description of a feeling created by one impulse he 
would think equally applicable, when the exciting cause was 
perfectly different. And when treating of the passions, in 
developing which the skill of the real master is always exerted ‘to 
discover the method which prevails in their madness—the law to 
which their most unsettled motions and apparently irregular te- 
actions are'subservient—he would typify the disturbance and con- 
fusion they create in his incongruous description of them. ‘That 
these faults do exist in a large class of writers assuming to be 
ts, is undeniable ; and that they originate from the cause we 
Loe mentioned is evident, because many of these authors 
exhibit. such a portion of talent as proves that, if they had 
experienced the thoughts and feelings set down in their writings, 
they would have been able to describe them more rationally. 
Without meaning any disrespect to two writers who, merely 
as writers, have displayed considerable talent, we may be 
allowed to mention Mr. Milman and Miss Landon, as’ each, in 
their separate styles, exhibiting instances of the pseudo-poetry, 
which: we wish to contrast with the real poetry of Mr. Mont- 
gomery. The author of the Fall of Jerusalem is @ scholar; in 
other words, he is acquainted with some of the very best models 
which itis possible for a poet to study—with those models, 
which, when examined by the mind as well as by the eye, are 
capable of suggesting, and did suggest, to Milton, and Schiller, 
and Shelley, thoughts as imperishable as their archetypes. Mr. 
Milmar has read these works with as much diligence, and as 
much of the knowledge which schools and colleges impart, ‘as 
any of his predecessors : as many passages out of them are 
obably stored in his nfemory, as in theirs. But the effect has 
Leon entirely different. The thoughts of his favourite authors 
have never become his thoughts, nor their feelings, his feelings. 
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The, consequence is observable in his writings, -They,are what 
is called classical, an appellation scarcely ever bestowed, upon 
the works.of those who have really inhaled the spirit of the 
classics ; because it is not the quality of that spirit. to re-pro- 
duce exact likenesses of its old forms, but to enshrine itself, in 
an everlasting variety of new forms. The, Moses, would neyer 
have: been what it is, if Michael Angelo had not devoted himself 
tothe study of the Greek models. Yet who shall venture to 
name the statue after which it was chiselled.?, Paradise, Lost, 
in. this. respect, resembles the Moses; while .Mr.,Milman’s 
poems may be compared to the copies of the; great statues in 
the portfolios of academicians (for there can) be no. poetical 
casts) very like the originals except m those. particulars, which 
constitute.their beauty and interest. lacsian 
Belonging to,an_entirely different. school, Miss. Landon’s 
varses,exhibit, precisely the same deficiency., .Her:models, ,are 
inferior, to .Mr..Milman’s, and her copies. are consequently, more 
apen|to minor critical objections. But in the circumstance, of 
hoth, their writings being mere transcripts, his.of the,.classical, 
hers.of the romantic,* we should rather. say the |sentimental, 
ts-~they are precisely on a level... Both have some, skill. at 
imitation ; neither have ever understood the ideas) of the authors 
they, have respectively studied, or, consequently, have anyof 
their own., Inthe descriptions which oecur.in, such,.works of 
outward nature, or of the heart of man, it is only here, and there 
that we recognize any thing true; and this, too, thoagh we 
constantly trace resemblances in them to. writers who describe 
exactly what we have seen and felt ourselves, The cause,is 
obvious... Knowing no reason why the author whom, they 
imitate should haye placed certain thoughts and certain objects 
in juxtaposition, and why he did not rather.link other thoughts 
and objects together, they take ideas at random from, all pasts 
of his, works, mingle them up without rule, method,,.or,propor- 
tion, and. thus produce a composition. which, to those who, look 
only at the separate. thoughts may afford pleasure, but which 
to. those who require system and connection, seems only a mass 
of shapeless incongruities. In Mr. Montgomery’s writings 
there is nothing of this kind. The thoughts in his .poems<do 
really belong to the states of mind in which he supposes) thent 





* The question, therefore, about the nature of poetry, according to our 
notion of it, has very little to do with the controversy between the re- 
spective partisans of these schools in Franca. To these disputants the 
unjust remark of Hobbes, respecting Milton and Salmasius, is’ fairly 
applicable : “It is difficult to say which side has written best, or argued 
worst. ; 
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to‘originate. Such of them as his readers have experienced, 
they know did occur to them in the order in which they oceur 
in ‘his writings: those which they have not experienced, ‘they 
recognize as being properly systematised —as arising natural 
ont of each other. Hence we infer, that this author has himse 
understood and realised what he describes; that he has not 
meétély copied’ from others ; and, whatever be the value of his 
thoughts, this distinction entitles him ‘to rank in the same 
elass of writers with Milton and Wordsworth. 

This primary excellence is generally* attended by another as 
its ‘satellite. “The language of a poet is nearly always clear, 
unaffected, and rational, differing little from prose in the col- 
location of the ‘words, and differing from it im the selection of 
words only, because he rejects a few of the more’ artificial 
modes of speech which are current in conversation and ordinary 
writing; and because he occasionally delights to restore-a ‘word 
or phrase; which, m passing through various hands, has acquired 
new sigmifications, to its primitive, etymological meaning. ‘These 
are’ genetal characteristics. But the style of each poet’ wil! be 
also ‘peculiarly his own, in the same manner, and for the sanie 
reasonas éach ‘philosopher has a style appropriate to himself. 
Writers who borrow their thoughts, ate obliged to borrow the 
clothing for them ‘likewise ; and that they may not appear’ to 
have borrowed either, they procure them from different quarters} 
86'that’ in their writings the style of one man is often'care- 
lesslyfitted on to the ideas of another. But those whose 
thoughts are their own, commonly have a mode of expressing 
them' which it is impossible to mistake. Whenever, therefore, 
a Voluiie abounds with phrases and epithets culled from a great 
Many sources, and employed on a great many occasions whete 
there’ seems to be no call for their appearance, we may reason- 
ablyiconclude, that’ the poet has learnt that lesson, which is 
eatly ‘impressed on the youth of our land by the synonymés 
and' verses’ in the Gradus; that ideas are things with which 
itis’ very possible to dispense. Some one remarked of 
Pope’s Iliad, that all the beauties of diction which had been 





* We'say *‘ generally,” because we recolleet one, and but one, exception. 
Thomson, though original in his conceptions, and undoubtedly a poet, 
either from having his taste early corrupted, or some other cause, adopted 
a remarkably vicious diction. 

+ It is almost impossible to avoid plagiarisms from such a writer as 
Mt. Wordsworth, who, in his prefaces, has treated so fully on this subject. 
Possibly, as we have not the book at hand, we may be unconsciously 
repeating some of his remarks verbatim. As we are upon the subject-of 
originality, it is as well to guard against the suspicion of wilfully 
copying. —_ 
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pemerese scattered over the entire field of poetry, were col- 
ected into it. This description, which was intended ‘to ‘be 
highly complimentary, really contains the most just and» the 
most severe censure ever pronounced against that celebrated 
work. Pope, who in his satires (as Mr. Coleridge has remarked) 
always employs language the most chaste and ee ree em 
assembled, in what he considered his magnum opus, al) the most 
unmeaning and inapplicable “ beauties of diction” to be found in 
all other writers ; and the consequence is, that his Iliad, which 
was early discovered to bear the same relation to Homer; that 
a whiskered and toupeed cast in a hair-dresser’s shop bears to 
the head of Memnon, is now nagar regarded ay a mere 
treasury of formule for prize poems. To this unfailing ward- 
rebe of finery all who seek to be equipped for an ode or an 
epic constantly repair; and there collect words and phrases, 
which suit all contingencies equally well. Gray and Mason 
centributed some additional articles to this stock, and 
others of more recent celebrity have further enriched: it by 
donations of some slip-slop phrases and colloquial vulgarisms, 
which the taste of their predecessors was too well educated, ‘if 
not tee pure, to admit; but which serve exceedingly well» for 
those versifiers who wish to indulge their readers in an ceca 
sional relief from their usual heavy bombast. To be entirely 
free from these impurities, and to possess a native style, is a 
teat of good ae which scarcely ever proves fallacious, and 
it is one which Mr. Montgomery’s writings will bear. As: his 
———— are original, he ee of those artifiees. for 
counterfeiting originality. His style belongs to his thoaghts, 
“is bone of » er wen 4 and flesh of their fesh.” He scarcely 
ever resorts to the old hack language of poetry, and never to 
the still coarser modern embellishments. But for a few instances 
of carelessness and here and there a bad turn of expression, ac- 
quired from the habit of writing hymns, and the eccasional 
(though rare) occurrence of unmeaning prosopopeeias,* we 





* Milton’s contempt for personifications, whenever they are purely 
rhetorical, and not (as they are in Collins’s Ode to the Passions) actually 
embodied, is evident from an amusing and characteristic sage in the 
7 Apology for Smectymnuus,” where he accuses the * mre vtinabh of 
‘* writing letters to a certain rhetorized woman, whom he calis his mether,” 
and complains of some that laid whoredom to her charge ; ‘‘ and certainly,” 
he adds, ‘‘had he folded his epistle to be delivered to that female figure, 
by any post or carrier who were not an ubiquitary, it had been # most 
miraculous greeting.”’ Milton’s dislike to the ordinary use of the phrases 
Liberty, Rights, Freedom, in political writings, seems to have been at 
least equally strong with his detestation of the analogous abstractions in 
poetry ; and it would be a curious, and not uninteresting, employment, to 
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should be tempted to pronounce his diction faultless. Of course, 
it.as inferior to the language of the great poets, because what 
is wanted ‘to be expressed is inferior, but much better than 
their language would be if used as a vehicle for his thoughts. 
These merits, and the great additional one, that all his poems 
i are written with a purpose, are amply sufficient to justify the 
highest rank that Mr. Montgomery has ever claimed for himself 
among poets. They are accompanied, no doubt, by faults which 
| have, perhaps, contributed to his popularity as well as his merits. 
: Of some of these we shall have occasion to speak, as we pro- 
ceed to notice his last production, The Pelican Island. 
/ In many respects this is the best of Mr. Montgomery’s poems: 
The selection of objects for description is roms ees and the 
descriptions themselves are more definite than those in any of 
his,former poems, ‘The reflections are interwoven into the 
narrative {a great merit), and do not lose their effect from the 
: formal mode of. their announcement. The remarks which we 
have just made upon his language are also more applicable* 
to this than to “ The World before the Flood,” or ‘* Greenland.”' 
There is: good evidence in the “ sober colouring ” of his thoughts; 
as well-as in their increased vigour, that he has made considerable 
advances to maturity, since he last presented the world with a 
work sufficiently long to be a criterion of his intellect. And we 
do not discover, as a set-off against these good symptoms, that 
he-has dost any of the qualities which gave value and interest to 
his earher exhibitions. We think, however, that in this pleasing 
oem there are indications of one serious deficiency in Mr. 
lontgomery’s mind—a deficiency of that important requisite 
for good writing—a knowledge of the quality of his own genius. 
We do not mean that he overrates it; on the contrary, he errs, 
if at ally-on the side of modesty ; but we mean that he has 











trace the links of association between these two feelings in his mind. 
Certainly there have been instances of persons, whose ideas were much 
less reduced into system than his, and less likely to communicate with 
each other, whose political tastes have been very much affected by their 
poetical ones. 

* They are not by any means applicable to the *‘ Wanderer of Switzer- 
land.” This work, the first of Mr. Montgomery’s poems, amidst numerous 
defects and some of a very bad order, exhibited clear indications of the 
genius which he has since developed. If it be one part of the critic’s 
function to discriminate between the merits and the vices of an author—for 
the purpose on the one hand, of reforming his judgment where it is wrong, 
by och him where it is right—and on the other hand, of reforming 
the judgment of his readers, by leading them to such an admiration of their 
favourite’s exeellencies, as shall be incompatible with an admiration of his 
defects, these indications ought not to have escaped the reviewers who so 
furiously and flippantly assailed this work on its first appearance. 
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never taken proper pains to ascertain exactly what are its strong 
points, or how it may be displayed to the greatest advantage. 
As we have founded this opinion upon the selection lie has made 
of an argument for his poem, it is fair to state what tht is, 
before we mention our objections to it. 
The scene of the poem is laid in an island, of which Mr. Mont- 
omery had read a description in captain Flinders’s Voyage to 
ferra Australia. In this island the poet places a Spirit, pos- 
sessing supernatural powers of thought and vision, and an inde- 
finite longevity, but endowed with human sympathies, and 
apparently capable of exercising them on the events which are 
passing in those parts of the globe to which his immediate ob- 
servation does not extend. Through a long tract of ages, dis- 
tant portions of which are sometimes present to his conscious- 
ness at the same moment, this Spirit takes note of the birth, 
growth, and dissolution, of various kinds of ani and inani- 
mate existences. The description of these sights, happily 
relieved by allusions to the feelings of the. Observer,sand his 
longing for human fellowship, form the materials of the first five 
Cantos. In the sixth the Spirit is transported from the island, 
wanders at will over the whole globe, and imstead: of natural 
appearances describes the condition and changes of human 
society. Whether any light will be thrown upon this ispperfect 
abstract of the poem by the following lines, which oegur near 
the commencement, we do not know, but at least our readers 
will be gratified by the relief from our dull prose ;:— 
I was a Spirit in the midst of these, ; 
All eye, ear, thought ; existence was enjoyment ;// 
Light was an element of life, and air Y, 
The clothing of my incorporeal form ; 
A form im e to mortal touch, 
And volatile as fragrance from the flower, 
Or music in the woodlands. What the soul 
Can make itself at pleasure, that I was ; 
A child in feeling and imagination, 
Learning new lessons still, as nature wrought 
Her wonders in my presence. All I saw 
(Like Adam when he walked in Paradise) 
I knew and named by secret intuition. 
Actor, spectator, sufferer, each in turn, 
1 ranged, explored, reflected. Now I sailed, 
And now I soared, anon expanding, seemed 
Diffused into immensity, yet bound 
Within a space too narrow for desire ; 
The mind, the mind perpetual themes must task, 
Perpetual power impel, and hope allure. 
I and the silent sun were here alone, 
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But not companions ; high and bright he held 
His couse. 1 gazed with admiration on him— 
There all communion ended ; and IJ sighed, 
In loneliness unutterable sighed, 
To feel myself a wanderer without aim, 
: An exile amid splendid desolation, 
A prisoner, with infinity surrounded. 
~ - * » « 
| ~~ 
| Darkness meanwhile, disguised in twilight, crept 
: GQ’er air and ocean ; drearier gloom involved 
My fainting senses, till a sudden ray 
Of pensile lustre sparkled from the west ; 
] flew to meet it, but drew never nearer, 
While, vanisHing and re-appearing oft, 
At length it trembled out into a star. 
My soul revived, and could I then have wept 
cM I did), with tears of fond delight, 
Hew I hailed the gentle apparition 
* (As second life to me ; so sweetly welcome 
The faintest semblance of society, 
Though but 2 point to rest fhe eye upon, 
‘...¢.. "Be him. whe had been utterly bereaved. 
Star star, from some unseen abyss, 





on Game the sky, like thoughts into the mind, 
We know not whence, til! all the firmament 
Was th: with constellations, and the sea 


Strewn with their images. Amidst a sphere 
Of twinkling lights, like living eyes, that looked 
At once on me from every side, 1] stood 
(Motion‘and rest with me were mere volition) 
Myself perhaps a star among the rest, 
But here again I found no fellowship ; 
t endl ust reach, nor keenest thought conceive, 
ir nature or their offices. To me 
They were but what they seemed, and yet I felt 
They must be more ; the mind has no horizon, 
It looks beyond the eye, and seeks for mind 
In all it sees, or all it sees o’erruling. 

These passages, though written very much in Mr. Mont- 
gomery’s usual style, are not sufficient to prove any thing 
respecting the nature of his gifts. But we think most readers 

uainted with his compositions generally (and the Pelican 
Island, certainly is a confirmation of the remark) will allow that 
what has always seemed to them the prevailing characteristic of 
his poems is Fancy*—that faculty which extracts from objects 








* The words Fancy and Imagination are not, perhaps, used here in their 
proper metaphysical sense, As, however, we wished to describe their 
vol. Vill. W. Re Y 
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apparently common-place and uninteresting, whatever there. is 
in them of latent beauty—which combines objects together, so 
that the image of each shall be reflected in the , other; which 
makes one object the refracting medium through: whieh light is 
conveyed by things external ito the mind, and enother, the 
refracting medium by which light is thrown from the mind upon 
things external: and so disposes the lights and shadows in which 
it exhibits familiar sights, that a sense of novelty shall be super- 
induced upon the certainty that they are still the same. And 
if they were asked to poiut out the faculty in which, judging 
from his poems, Mr. Monigumaci does not abound,, we; think 
they would answer with equal readiness, that he, was! deficient 
in Imagination, in the faculty which brings distant objects into 
neighbourhood, which assimilates objects never, seen to those 
which are palpable—which imparts to what js not real. the attn- 
butes of existence. Now it is evident, from the hasty deseviption 
we have given of them, which is much the same 4s is generally 
given of them, that the province of these faculties must be not 
merely different but opposite. The objects).of the imagination 
are just in that state when she leaves off working, ujion' them, in 
which the objects of Fancy are when she begins te, work: upon 
them. The pleasure arising from an exereise of the imagination 
is produced, by our having that presented to us,: which. is. per- 
fectly new ; the pleasure arising from the fancy-——by, our having 
an object presented to us in one shape, of which we have 4:clear 
and perfect recollection in another. The imagination works its 
miracles by likenmg the unknown with which it ‘is conversant, 
not merely to what is known and material; but to what is most 
known and most material; and-it must avoid every, embellish- 
ment, as tending to weaken the sense of reality which iti is its 
purpose to create. In the productions of fancy, embellishments 
are not only lawful, but necessary ; her sole prerogative! and 
employment is, to invent and diversify them. : 

The care with which Milton has. assigned: a! separate 
employment to each of these faculties is truly wonderful. {In 
the first two books of Paradise Lost, where he is dealing with 
strange and unearthly beings, nothing whatever is omitted which 
can give materiality to our notions of them. He does not indeed 
invest Satan with horns and a hoof, as his German critics think 
he should have done, for this would have been to destroy the 
reverence with which he meant to inspire us for his hero., But 
he causes these beings to produce a palace, built like a 





application rather than their nature, it seemed better to retain the common 
language than to resort to neologisms, which though needful in scientific 
writings would look pedantic in an artigle upon a popular subject. 
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temple, with Doric pillars and pilasters, and cornice and frieze ; 
he introduces into the debate of the fallen spirits, every kind of 
human interest, and in the passage through the middle world, he 
brings in the frightful forms of Sin and Death, which, if they had 
been merely allegorical personages, as Addison supposed, would 
have been coutemptible, but which, considered as real creatures, 
intended to give a terrible definiteness to what would otherwise 
have been vague and unimpressive, are not among the least 
wonderful creations of his genius. As these contrivances have 
just enough of the indefiniteness which originally enveloped our 
conceptions of the subjects of his song, to prevent us from con- 
ceiving them human, on account of their human attributes and 
actions, these two books go nearer than any other poem to 
furnish a solution of the problen—What is the highest degree 
of resemblance which the mind can feign to itself as existing 
between the objects of the imagination and those of the senses, 
without actually believing the former to be sensuous? But who 
could ever divine that the author of these stern, dreadful books, 
was likewise the author of L’Allegro, and Il Penseroso? There 
is no embellishment, no play of fancy any where, and if these had 
been the only books of this great poem which had come down 
to us, the eritics would have worn themselves out with conjec- 
turing; whether it was owing to his being debarred from the 
sight of summer’s sun and vernal rose, or to his ~ ay Leesa 
with the “‘ dire spirit of Republicanism,” that Milton had lost all 
sympathy with those images which in early life exerted over 
him such wonderful fascination. But the fourth and fifth books 
have saved them the trouble of speculating. There we perceive 
that the fancy was not dead, but sleeping—suppressed because 
the subject with which he was dealing was one which precluded 
its exercise, but ready to burst forth at the first fitting moment, 
in all its original luxuriance. Amid the familiar sights and 
sounds of the garden it again finds employment, for there is the 
proper field for the display of it.* 

rom all this it is quite clear that the subjects to be selected 
by an author whose chief gift is that of fancy, must be known 
and familiar subjects—belonging to our own earth, and which, 





* Even the garden of Eden, however, being in so many respects different 
from other gardens, would not, if made the subject of a separate poem, 
have furnished a proper opportunity for the display of fancy. But —— 
to the previous character rr the subject—to the strange beings with which 
he had been communing—the first objects at all like those we have been 
accustomed to meet which fall in our way, are instantly invested by the 
mind with much more likeness to them than they really possess. This feel- 
ing induces a voluntary exercise of imagination, which puts the garden on 
the same footing with a known and yousemnbared object. 
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or the exact counterparts of which, we can call up before us by 
a simple effort of memory. These requisites donot exist im the 
- subject of the Pelican Island. In vain Mr. Montgomery: will 
tell us, that this Island exists in our own globe, that we may 
find it by referring to the map, or read a deseription of it in 
Flinders’s Terra Australia. Perhaps so, butstilbitis ee nm 
off; and centuries are crowded together there; which always! 
preserve a very perceptible distance from each other» here ; 
and, moreover, it is watched over by a Spirit,-all eye): ear, 
thought, who exists through long ages, and cannot, but by a 
very violent effort of conception, be made to ‘belong: to this 
planet, where the inhabitants are carnivorous, and die at’ three- 
score years and ten. When, therefore, he puts forth ‘all: his 
power to embellish and adorn this island, his readers are mot 
prepared to admire nearly so much as they wish ; for there: isin 
their minds no common-place idea of the scenery he desoribes, 
which they can contrast with his picturesque idea! of ity.5We 
are obliged, by an effort of imagination, to picture to ourselves 
what the naked thing is, and then to consider the way he. has 
clothed it.) And as this effort, sustained’ through six :\cantos 
without any assistance from the poet, is painful, we are aftaid 
that the beautifal passages in this poem will not confer half the 
pleasure on his readers, which the genius exerted: in producmg 
them might warrant us to expect. Nee 
Of Mr.’ Montgomery’s Spirit we have also something ta:say. 
His management of this personage, when created, deserves the 
highest praise. No idea could be more happy than that of making 
him a partaker of human sympathies, thereby relieving the sub-: 
ject of its abstract quality, and counteracting, in some measure, 
the inconveniences of his plot. But with respect 6 the wisdom 
of the creation itself, we think most readers will doubt, Poets 
are sometimes led to assume an hypothesis previous, to indulging 
in any flights of fancy, from a notion (like that which used to be 
brought forward in defence of the unities), that a reader is most 
likely to yield his faith to their fictions, when the! whole plat- 
form is imaginary, than when the improbable ocourrénces are 
supposed to happen to’ beings like ourselves,’ or imsituations 
with which we are familiarly acquainted. Thus ’'they would 
contend, that Shakspeare would have committed ' tes$‘ violence 
upon the understating of his readers, if he had répresented 
the night revels of Oberon and Titania, and Puck,,.as occurring 
in the enchanted island of Prospero, than by making the scene 
of them an ordinary wood, where wild thyme, and, oxslips, and 
violets, grew, and which was trodden in, the day-time by the 
heavy feet of Bottom, the weaver, And by analogy, they would 
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argue, that: Mr. Montgomery may allow more scope to the 
vagaries-of fancy, ‘after assuming a spirit to be the main actor 
in: his: poem, ‘than if he had chosen a more homely. subject, and 
had. been his'own sorcerer. But such an opinion is founded 
upon avery superficial view of human thought, and overlooks 
entirely the difficulty which the reader feels in surmounting the 
first effort.of belief that is required of him... Undoubtedly 
when wehave. granted ‘a poet his premises, we may grant him 
any: thing ‘else afterwards ; but the concession is not worth 
having);"it. is‘ mere assent to the possibility of his narration, 
and) at) the furthest: remove from that ready faith, aud lively 
interést' which) we yield to a poet who shows us,.as through a 
magivdal glass, the: very spots which we have seen a thousand 
times ‘by the Jight»of the natural sua, shining with unwonted 
radiance;'andi displaying beauties which seem always to have 
existedthere} only that our “ muddy yesture” prevented us from 
diséernmg theni. 

We have ‘dwelt the longer upon these objections to Mr. Mont- 
gomery’s swhject, partly because they concern some. of those 
prineiples ini whieh: the study of poetry is. involved with the 
study of nmman nature, and partly because we were anxious to 
prove) thatithe little interest which, we fear, will be taken, in 
this poem, is! not’ owing to any want of power in its author, but 
simply to his erroneous judgment about the best method of ex- 
hibiting it: Tu spite of all these disadvantages, there are few 
petsonsy capable of reading poetry who will not admire, and none 

le:o€ writing 'it-who may not envy, such a passage as the 
followms s+ / 
«Once at high neon, amidst a sultry calm, 
Looking around for comfort, I desericd, 
Far 6n the green horizon’s utmost verge, 
‘'N Wredth’ of cloud, to mé'a glad discovery ; 
Por each new image sprang a new idea, 
1 -! Phe germ of thought to come, that could not die. 
9) Phe litéle vapour rapidly expanded, 
‘(Lowering and thickening till it hid the sun, 

ts: !And threw a starless night upon the sea, 

Faint gleamed the lightning, followed by no peal, 

:s|,,Dyeary and hollow moans foretold a gale, 
sel Ror long the issue tarried ; then the wind, 
_. Unprisoned blew its trumpet loud and shrill ; 
- Out flashed the lightnings gloriously ; the rain 

Came down like music, and the full-toned thunder 

Rolled in grand harmony throughout high Heaven, 
TM Ocean, breaking: from his black supineness, 
Drowned, in his own stupendous uproar, all 
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The voices of the storm beside ; meanwhile 

A war of mountains raged upon its surface ; 
Mountains each other swallowing, and again 
New Alps and Andes from unfathomed valleys 
Upstarting, joined the battle, like those suns 
Of earth—giants rebounding ag new-born 
From every fall on their unwearied mother. 

I glowed with all the rapture of the strife. 
Beneath, was one wild whirl of foaming m8 4 
Above, the array of lightnings, like the swords 
Of cherubim, wide brandished, to repel 
Aggression from Heaven's gates ; their flaming strokes 
Quenched momentarily in the dark abyss? 


Nor is the next less poetical :— 


‘ These were but preludes to the revelry 

That reigned at sunset ; then the deep let loose 
Its blithe adventurers to sport at large, 

As kindly instinct taught them ; buoyant shells, 
On stormless voyages, in fleets or single, 
Wherried their tiny mariners ; aloof, 

On wing-like fins, in bow-and-arrow figures, 
The flying fishes darted to and fro; 

While spouting whales projected watery columns, 
That turned to arches at their height, and seemed 
The skeletons of crystal palaces 

Built on the blue expanse, then perishing, 

Frail as the element which they were made of ; 
Dolphins, in gambols, beat the lucid brine. 

Hues richer than the canopy of eve, 

That overhung the scene with gorgeous clouds, 
Decaying into the gloom, more beautiful 

Than the sun’s golden livery, which they lost, 
Till light that hides, and darkness that reveals, 
The stars, erchanging guards like sentinels 

Of day and night, transformed the face of nature : 
Above was wakefulness, silence around, 

Beneath repose, repose that reached even me ; 
Power, will, sensation, memory, failed in turn, 
My very essence seemed to pass away, 

Like a thin cloud that melts across the moon, 
Lost in the blue immensity of Heaven.’ 


To many critics these passages will no doubt appear defective 
in poetical diction, and this is what, in our minds, constitutes 
one of their greatest charms. As separate morceaus, there is 
only the passage we have marked in Italics which could make 
us wish them other than they are.—Admirably fanciful as 
descriptions of scenery, admirably litera] as descriptions of the 
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poet’s own feelings, and admirably chaste in expression, we do 
not know that any criticism could either exalt or depreciate 
their merit. The only fault we can find with these and many 
other parts of the poem is, that they are nearly as good when 
extracted into a review, as when forming portions of a work. 
This is not because the good thoughts are unequally yoked with 
indifferent ones. On the contrary, the contiguous passages to 
these we have quoted, are nearly as pleasing. But Montgomery’s 
gems, though very pretty, are indifferently strung together. 
The thoughts, as we. before observed, in each train always 
suceeed each other in the proper order. But the different trains 
are not dove-tailed together with any thing like the same dex- 
terity. The reader is always aware when the author’s fancy has 
run itself out, and when it begins to flow afresk. Whole pages 
might change places without the value of the poem being 
materially affected by the transposition. These are indications 
that Mr. Montgomery is a very imperfect artist; yet on the 
whole, perhaps, this circumstance will not be unfavourable to his 
reputation, and will even, make his poems more useful in im- 
proving the public taste than they would otherwise be. The 
authors of “ Speakers,” and “ Elegant Extracts,” are beginning 
to discover that they labour under great unpopularity with 
sensible men. And they have found that the reason of the dis- 
like entertained for them is, the very inadequate and even false 
impression of celebrated passages, which their mode of selecting 
left upon the minds of these persons when children. For in- 
stance, the soliloquy of “* To be, or not to be,” a standing dish 
with all these compilers, is perfectly out of place in a volume of 
excerpta. It belongs emphatically to the character of Hamlet, 
and it is just as impossible to understand its meaning without 
knowing something of that character, as to comprehend a 
theorem in the sixth book of Euclid, without having read any 
of the previous propositions. In like manner the panegyric on 
Mercy, in the Merchant of Venice, can never be relished from 
any lips but those of the beautifal Doctor. The address of 
Satan to the Sun is, if possible, still more unintelligible, except 
in connection with the rest of the poem. Nearly all our relish 
for those passages is destroyed by the ill-timed use which is 
made of them as separate morceaux to be learnt by heart. Yet, 
as' long as the system of education continues, which treats the 
memory as the only faculty in children which is worth cultivating, 
such compilers will find a market for their wares, and it is 
almost dangerous to complain of the evil use they make of good 
poetry, lest, in revenge, they should fill their books with rubbish 
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which would still further degrade the national taste.* We are 
glad, therefore, that there are some good writers like Mr. 
Montgomery, whose long poems will bear dissection, and ma 
be read with pleasure, as entire productions even after they 
have been conned over in fragments. 

The most delightful portion of this poem is that which 
describes the beautiful creatures who give their name to the 
island. / 

After a lively description of the twe elder Pelicans, who are 
at first the only tenants of the pools, we have the following 
account of their offspring, which needs no commendation of ours. 


‘ Love found that lovely couple on the isle, 

And soon surrounded them with blithe companions ; 
The noble birds, with skill spontaneous framed 

A nest of reeds among the giant grass 

That waved in lights and shadows o’er the soil, 
There in sweet thraldom yet unweening, why 

‘The patient dam who ne'er till now had known 
Parental instinet, brooded o’er her eggs 

Long ere she found the curious secret out 

That life was hid within their brittle shells : 

Thus from a wild rapacious bird of prey, 

‘Tamed by the gentle process, she becanie 

That gentlest of all living things—a mother, 

Gentlest while yearning o’er her tender young, 
Fiercest when stirred by anger to defend them ; 

Hen mate himself the soft‘ning power confessed, 
Forgot his sloth, restrained his appetite, 

And ranged the sky and fish’d the stream for her, 

Or when o’erwearied nature forced her off 

Yo shake her torpid feathers in the breeze 

Axid bathe her bosom in the cooling flood, 

He took her place, and felt through every nerve, : 
While the plump nestlings throbb'd against his heart’, 
The tenderness that makes the vulture mild ; 

Yea, half,unwillingly his post resign’d, 

When, home-sick with the absence of an hour, 

She hurried, back, and drove him from her seat 

With pecking bill and cry of fond distress, 

Answer’d by him with murmurs of delight, 
Whose gutturals harsh to her were love’s own music, 
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* If these collectors would condescend to extract short poems, there, are 
plenty of good ones by authors of the present day. All Wordsworth’s less 
elaborate and sublime compositions, such as ‘‘ Ruth,” * The Hiot boy,” 
und above all, “The Kitten and the falling Leaves,” are admirably adapted 
to the pnrpose. ; tr14 
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* > * aS ” * 
Ere long the thriving brood outgrew their cradle, 
Ran through the grass, and dabbled in the pools ; 
No sooner denizens of earth, than made 
;., Free both of air and water ; day by day 

"New lessons, exercises, and amusements 
Employed the old to teach, the young to learn : 
Now floating on the blue lagoon, behold them, 

‘The’ sire and dam in swan-like beauty sailing, 
Theié cygnets following through the foaming wake, 
i Picking the leaves of plants, pursuing insects, 

Or catching at the bubbles as they broke ; 
Till on some minor fry, in reedy shallows, 
With flapping pinions and unsparing beaks, 
The well-taught scholars plied their double art 
To fish in troubled waters, and secure 
The petty captives in their maiden pouche ; 
Then hurry with their banquet to the shore, 
With feet, wings, breast half swimming and half flying ; 
But when their pens grew strong to fight the storm, 
And buffet with the breakers on the reef, 
The parents put them to severer proof ; 
On butting rocks the little ones were marshall’d, 
Then by endearments, stripes, example, urg'd 
To try the void convexity of heaven, 
And plough the ocean's horizontal field.’ 


Once or twiee in the course of this poem, Mr. Montgomery 
has been betrayed into vulgarities which so good and so expe- 
rienced a writer has’ very little excuse for committing. Bad 
writers constantly find it necessary. to season their compositions 
with coarse expressions and conceits, and young writers fre- 
quently indulge in, them from, pure wilfulness, Because they 
have been disgusted by the superficial criticisms of such men 
as Blair, who consider the ¢xternal rules of composition all- 
important, they determine to consider them unimportant. If a 
phrase or an idea:has been pronounced “mean” or “ frigid ” by 
the one, the other immediately conceive that it must be very 
happy and striking, ‘and transport it into their pages. But 
Mr. Montgomery is above these absurdities, He Knows per- 
fectly well that these rules are in themselves too reasonable to 
be neglected ; that by whomsoever they may have been propa- 
gated, they are recognized, and were originally laid dowa by 
philosoplucal writers; and that of all methods of obtaining a 
reputation for, higher merits, an inattention to subordinate 
merits is the most illegitimate and preposterous. We had 
marked a few instances of these offences, but the task of minute 
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criticism is a very ungrateful one, and we prefer leaving them 
to be detected by the author’s own discrimination, In the 
following lines his very lively fancy has betrayed him into a 
more yenial sin of this kind — 


‘Next morn, in mockery of a storm, the breeze 
And waters skirmished ; bubble armies fought 
Millions of battles in the crested surge 
And when they fell, all covered with their glory, 
Found in white foam on the cerulean main 
Paths like the milky way among the stars.’ 


The poem, after the Spirit’s departure from the island, is 
perhaps less interesting. Yet there are some descriptions of 
much greater power, than in any in the former cantos. The 
view of savage life, in canto seven, is overwrought, but exhibits 
proofs of vigour of writing which are rather rare in Mr. Mont- 
gomery’s works ; and the condition of the women in a barbarous 
society, is painted with the more vigour, because it is painted 
from reality. The following yw x which concludes the 

oem, is an example of amiable and affecting egotism, delightful 
in itself, and much more delightful because it is the only allu- 
sion which the poet makes to himself throughout the poem :— 


‘ Vain boast! another day may not be given, 
This song may be my last ; for 1 have reached 
That slippery descent whence man looks back 
With melancholy joy on all he cherished 
Around, with love unfeigned, on all he’s loving ; 
Forward, with hope that trembles while it turns 
To the dim point where all our knowledge ends. 
I am but one among the living ; one 

Among the dead I soon shall be ; and one 
Among unnumber’d millions yet unborn ; 

The sum of Adam's mortal progeny? 

From Nature’s birth-day to her Dissolution. 
Lost in infinitude, my atom life 

Seems but a sparkle of the smallest star 

Amidst the scintillations of ten thousand 
Sparkling incessantly ; no ray returning 

To shine a second moment, where it shone 


Once, and no more for ever ; so I pass. 
* * 


* * * * 


As I go down into the vale of years ; 

For the grave’s shadows lengthen in advance, 
And the grave’s loneliness appal my spirit, 
And the grave’s silence sinks into my heart, 
Till I forget existence in the thought 

Of non-existence, buried for awhile 

In the still sepulchre of my own mind, 
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Itself imperishable—ah ! that word, 

Like the archangel’s trumpet, wakes me up 

To deathless resurrection. Heaven and earth 
Shall pass away, but that which thinks within me, 
Must think for ever ; that which feels, must feel 

I am ; and I can never cease to be. 

There are parts of the Pelican Island which we might except 
against as false in point of sentiment. But we forbear, first, 
because we do not think the review of a poem is the best place 
for discussing such topics ; and secondly, because there is in 
Mr. Montgomery’s writings a character of sincerity and feeling 
which would atone for a great many errors. His principles, 
whether right or wrong, are still principles, and not mere 
opinions adopted from interest, or reverence for the authority 
of other men, and, as such, will command the respect of those 
who act and speak upon principles of their own, and know how 
few there are who do so. 

The poems which fill up the volume do not deserve to have 
many aanaiteas wasted upon them. Unlike the majority of 
his contemporaries (many of whom will be known to posterity 
only by their shorter effusions) Mr. Montgomery succeeds best 
in i most lengthy and elaborate compositions, When he 
attempts “ occasional verses,” he writes as if his reputation did 
not depend upon the success of that effort; as if he found it 
pleasant to be occasionally tameand unedifying. Sometimes these 
verses depend for all their interest upon the point in the last 
line. Sometimes, in the midst of very dull companions, one 
thought “trembles out into a star,’ and becomes a pretty 
object in itself, though not brilliant enough to enlighten a whole 
poem. Sometimes the ideas are so frigid, that we wish their 
owner had kept them to himself. Sometimes so good, that we 
wish he had taken more pains to make them palpable to us. 

There are exceptions to these remarks, and the poem which 
contains a review of Mr. Montgomery’s contemporaries is one 
of them. Some of the panegyrics in the lenin verses 
(especially the last) seem to us rather too magnificent ; but 
they certainly establish their author’s claim to rank with the 
subjects of his generous and eloquent eulogy. 

‘ Let Southey sing of war's alarms, 

The pride of battle, din of arms, 
The glory and the guilt 

Of nations barbarously enslaved, 

Of realms by patriot valour saved, 
Of blood insanely spilt, 

And millions sacrificed to fate, 

To make one little mortal great,’ 
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‘ Let Scott in wilder strains delight 

To chant the Lady and the Knight, 
The tournament, the chace, 

The wizard’s deed without a name, 

Perils by ambush, flood, and flame, 
Or picturesquely trace 

The hills that form a world on high, 

‘The lake that seems a downward sky.’ 





‘Let Byron with untrembling hand 
Impetnous foot and fiery brand; 

Lit at the flames of hell, 
Go down and search the human, heart 


_ Till fiends from every corner start 


Their crimes and plagues to, tell. 
Then let him fling his torch away, 
And. sun himself in heaven's pure day.’ 





* Let Wordsworth paint in mystic rhyme 
Feelings meffably sublime, vit od 
And sympathies unknown ; 


\ Yet so our yielding breasts enthralj 


His genius shall possess us. all, 

His thoughts become our own ; 
And strangely pleas’d, we start to find, 
Such hidden treasures in ovr mind.’ 


ee 





© Let Campbell's’ sweeter numbers flow ||) 


.Dhrough every change of joy and woe, 


Hope’s morning dreams display ; 
The Pennsylvanian cottage wild, 
The frenzy of O'Connor's child 

On Linden’s dreadful day ; 

And stili in each new form appear 
To every Muse and Grace more dear.’ 


























Arg. IL].—History of the Commonwealth, of England. From, its fom, 
mencement to the Restoration of Charles the Second. By William 
Godwin, vols. i. ii. iii. 8vo. London. Colburn. 1924, 1826, 1827: 
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ai TF the design were not too multifarious and extensive,” says 

Dr. Johnson, in his 45th Idler, “I should wish that,oug, 
painters would attempt the Dissolution of the Parliament. by: 
Cromwell. The point of time may be chosen when’ Cromwell, 
looking round the Pandemonium with contempt, ordered’ the 
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bauble to be taken. away; and Harrison laid hands on the 
Speaker to drag him from the chair.” 

It was neither a picture, nor a series of pictures, but a History 
which was wanting to the epochs of the Commonwealth. It is 
perfectly astonishing how small and madequate a share of that 
attention which is now at length devoted by intelligent readers 
to the causes and commencement of the civil wars, has hitherto 
been fairly carried on to the crisis we intend to review. Until 
the publication of Mr. Godwin’s third volume, no accurate 
and equitable history had appeared of a period by far the most 
important in our annals.* It has. been truly isaid by that 
author, that “the men who figured during the Interregnum 
were, immediately after the Restoration, epelets of with horror, 
and their memoirs were composed after the manner of the 
Newgate Calendar. What was begun from’ party rage, has 
been continued from indolence. No research has been exer- 
cised ; no public measures have been traced to their right 
authors ; even the succession of judges, public officers, and 
statesmen, has-been left in impenetrable confusion !” 

From such treatment of the facts of -history we might 
infer that scant justice had been done to ‘its philosophy, which 
has, indeed, found little’ enough place in most ‘English his- 
tories of revolutions. Such narratives have commonly been 
composed by the mere pens of all work in the pay of aris- 
tocracy ; or at best, by uninvestigating, elegant triflers, who, 
if they write without party-spirit, write also without principle. 
What sort of history the former class of writers will be able or 
willing to producesis conceivable without much effort. Events, 
their causes and’ their consequences, will be thrown into de- 
signed confusion ; the’ characters of thethest and of the worst, 
of the earliest and the latest; revolutionists will be identified in 
order to be doomed together ; ‘the ‘pardxysm' and the madness of 
a moment will be treated ‘as thé temper’ of Whole years and 
generations ; no principle appearing in the mighty, maze, unless 
the mean ambition to disgust and terrify, by the grouping of 
unnatural-figures, and the artifices of unnatural colouring... The 
latter school of writers show a little more taste in their abuse of 
thé historical easel. Their language for the most part is decent, 
and they do not absolutely lose sight of the great mass of men 


_* We mean no disparagement to the labours of Mr. Brodie, whoge 
History formed the subject of an article in one of our early Numbiegs. 
But nis ‘principal design was to expose and rectify the mis-statements of 
Hite, ‘and other historians of the character and reign of Charles_1.,, Te 
the period, strictly speaking, of the Commonwealth, he has not devoted 
two hundred pages, , 
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in their intentness on a few prominent characters. They seldom 
pursue any single individual with an excessive heat of praise or of 
blame. ‘They seldom pass over any party in the state as utterly 
beneath their notice. They see as much of all things as a single 
glance can show them; and at every single glance they gene- 
ralise. Like the careless Polytheist, whose Pantheon would 
accommodate new deities to any extent, of whose existence he 
neither knew nor cared for the evidence ; for every new aspect of 
attairs, these writers have a new form of words, which they utter 
with as much easy confidence, as if it involved a most profound 
explanation of the phenomena for which it was invented. ‘‘ The 
unaccountable, yet striking, varieties of enthusiasm and “vai 
stition ;” “ the ungovernable passions of the multitude ;” “ their 
religious and political fanaticism,” afford in their opinion a 
complete solution of the problems which present themselves in 
every popular struggle. 

In truth, the passions of the multitude are not so properly 
religious or political, as plebeian. We shall hardly be suspected 
of employing this epithet in any invidious or insulting sense. 
Excluded from the sympathies of those above them, and debarred 
from every regular and sober public function, the multitude ts 
reduced of necessity to organise its own combinations—to make 
itself respected by numerical force, and feared by ostentatious 
ferocity. Oppress—keep ignorant—the mass of mankind—~ 
you will not destroy its physical strength, but you will turn 
that strength towards error and excess; you will have a fanatic 
conventicle, or a Jacobin club. You will have no people; it ‘is 
true; but you will full surely have a populace—a populace 
arrayed against the progress of civilization, from which it has 
received no benefit—denouncing all the horrors of this world or 
the next, the penalties of malignancy, or incivism, against the 
wise, whose reasonings they do not. understand ; and the rich, in 
whose advantages they do not participate. 

Will the middle classes ever learn respect for themselves— 
will they ever learn to vindicate their rank in the Common- 
wealth? Repelled on the one hand by aristocratic haughtiness, 
on the other by plebeian distrust, will they ever quell the 
former by a frank disdain—the latter by a clear sincerity ? 
While the predominance of rank yet endures, are they con- 
tented to be classed among its humblest adorers—when that 
falls, are they resolved to have deserved no share in the confi- 
dence and affection of the people? This has been the rock on 
which have hitherto split the fairest hopes of political improve- 
ment in Evrope. Contemning the many, and contemned b 
the few, in the infirm old age of aristocracy, the middle class 
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has tamely suffered all its moroseness ; in the inevitable hour of 
democratic ascendancy, the middle class has almost always 


found itself in a false and ineffective position. It has lost its 
beneficial and natural influence for want of having claimed it 


sooner. 


At the period, however, which is now before us, it would be 
unjust to charge upon the middle class, so recently acknow- 


ledged as existing, the imperfect state of national education, 
and the consequent abortiveness of the first grand struggle 


for a share of the nation in its government. That state had been 
determined by a higher, in those times, an irresistible, agency. 
When Queen Elizabeth had finished what her majesty was 
pleased to denominate the Protestant Reformation, it became 
with her a matter of excessive apprehension, lest the import of 
the term should further suggest some wild and wicked theory 
of national enlightenment. Our readers are aware of the tyran- 
nical. precautions which were resorted to against this appre- 
hended calamity ; of these the most remarkable was, the system- 
atic, discouragement of original discourses in the church uself : 
the general substitution of a gon book of Homilies, and the con- 


sequent entire. preclusion 0 


any new information or instruction 


communicated from the clergyman to his assembled flock 
—the whole service being cast into a set and rigid form, and the 
minister, reduced into a reading-machine. The orthodox 
ignorance and dulness which was by such means attempted to 
be rendered permanent, although utterly insufficient to preserve 
the people from the wholesome fermentation of the following 


taken by a foreigner than 


a vu le premier exemple.” 


reighs, was yet unhappily but too efficacious in debasing the 
character of those heresies, which the roused spirit of inquiry 
could, not. fail; to generate. Of their origin “and extent, it is 
singular that a clearer, ae a hostile, view should have been 

y the far greater number of our 
native historians. ‘‘ Ne croyez pas,” says Bossuet,* “‘ que ce 
soit seulement la querelle de l’épiscopat, ou quelques chicanes 
sur la liturgie anglicane, qui aient ému les communes ; ces dis- 
putes n’étaient encore que de faibles commencemens, par ot ces 
esprits. turbulents faisaient comme un essai de leur liberté ; 
mais quelque chose de plus violent se remuait dans le fond des 
ceeurs,;. c’était un dégout secret de tout ce qui a de l’autorité” 
(authority over opinion: in other words, the power to perse- 
cute) ; “et une demangeaison d’innover sans fin aprés qu on en 


Whatever be the tenets of a hierarchy, the certainty and im- 





* Oraison Funebre de la Reine d’Angleterre. 
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portance of such tenets are always carefully impressed upon the 
popular mind. Hence, whenever, in the progress of intelligence, 
the people see reason to adopt new doctrines, the twin ideas of 
importance and certainty still unhappily adhere to their imagi- 
nations, although they come to be associated with a new creed 
in the place of an old one. Hence it happened, at the period 
we are now treating of, that the Presbyterians, who were the 
earliest revolters from the Church, retained an ample share of 
that intolerance which they had imbibed from her precepts and 
example: while the various sects of Independents, being of 
later growth, having separated themselves more completely from 
established modes of faith and discipline, and having equally 
experienced the persecuting spirit of Episcopalians and of Pres- 
byterians, resolved to lift the standard of religious equality. 
ume acknowledges, that “of all Christian sects, this was the 
first, which, during its prosperity, as well as in its adversity, 
always adopted the principle of toleration.” But Hume as- 
cribes the adoption of this principle entirely to the frenzy of 
enthusiasm, which scorned all limits of existing creeds. 

In Scotland, the spirit of the Reformation had been, if possible, 
more intolerant and exclusive than in England. A Catholic 
sovereign had resisted innovation; and the appetite for reform 
and plunder had arrayed the nobility against the government. 
The nobility had triumphed with the aid of the people, whose 
passions had been urged into frenzy by their clergy ; a frenzy 
which the Protestant aristocrats long found it convenient to en- 
courage ; which prevailed long after they had ceased toencourage 
it. Itis curious to remark with what comparative submission 
the nobles acquiesced in the introduction of the bishops into 
the Scottish parliament, by James I, in which they could 
perceive a mere invasion of principle; but how fiercely, when 
the son of that monarch proposed the restitution of the church- 
lands, they set the royal will at defiance. On the former 
occasion the clergy and the people had been left alone to fight 
their own battles ; but on the latter, when the substance of the 
nobles was in danger, they were instantly awake to the import- 
ance of forms. Had such particulars been adverted to by 
Hume, he would scarce have needed to expend so many elegant 
phrases on “ the supernatural and unaccountable nature of the 
religious spirit, when it mingles with faction.” 

hile the Scottish clergy had adopted all the turbulence of 
the nobles, the nobles, to their bolder and more natural vices 
had superadded all the cant of the clergy; so that itis not 
easy to conceive a more detestable union than was effected by 
the amalgamating process of interest between the worst and 
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most apparently incompatible ingredients of the aristocratic 
and the priestly characters. Of the people we should blush to 
speak harshly ; their ignorance was not their crime ; it resulted 
from the interested efforts to mislead, made by those who had 
in charge to instruct them. Hence, the odious shape, if 
shape it can be called, of Scottish policy, throughout the whole 
civil war. All that was heroic in the struggle must be placed 
to the credit of the people, as was afterwards made plain by 
their unaided opposition to the tyranny of Charles II; all that 
was vacillating, mean, and wicked, to those evil counsellors and 
worse commanders, the Scottish clergy and nobility of that 
period. 

The English Presbyterians stood, of course, much higher both 
in character and talent than the Scotch, in proportion as the 
kings, assisted by the Commons, had succeeded better in 
pulling down aristocratical dominion ; and as the body of the 

ple had, in consequence, advanced beyond their neighbours 
in civilization. At the time of a revolution, the body of the 
people obtains a degree of preponderance proportioned to its 
moral intelligence. It is then that those ideas of political 
importance, which have been contemptuously allowed, perhaps, 
to serve a temporary purpose, encouraged to take root in the 
—_— mind, come at once to be regarded with a forced respect. 
he countenance which had been afforded to the English 
Puritans by some men of high rank, from the time of queen 
Elizabeth downwards, had originated in their desire of securing 
the support of a powerful party against the Church of England, 
which, as Protestant, was labouring with much zeal to regain 
the possessions which the court had taken from her as 
Catholic. Though these great men affected the political 
opinions, they had little sympathy with the moral or religious 
feelings, of their party ; in which, indeed, they hardly pretended 
to participate, until compelled, at least outwardly, to imitate the 
austere example of its popular members, on pain of being prac- 
tically taught the extent of the new power of the people. As 
in France, at a later period, the democratic modes of dress and 
of language, which had been originally set by the young men 
of rank and fashion, were forced back on the inventors, when 
impreved to the utmost by the taste of democrats in earnest 
he forcible conciseness of the following description, and its 
tendency to illustrate our foregoing observations, induce us to 
extract it from amongst many passages of equal merit in Mr. 
Godwin’s first volume :— 

‘ This topic will be best understood, if we call to mind the 
several steps of gradual descent and diminished authority, of church 
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government, as it has been practised in different ages and. countmes 
fessing.Christianity. ‘The highest and most perfect is mahen Te 
oman Catholic religion, as it was at. the time, that its power, was 
most uncontrollable. This is a system of gl ed : yee 
despotism, teaching men what they shall speak and think, upon sub- 
jects of religion, allowing no variation or diverging froin the’ 'ésta- 
blished bteiitlerd, shutting up from the laity the books itt which ‘the 
origin and laws of Christianity are recorded, promulgating’ ah’ “iidéx 
expurgatorius of all other books, calling in the aid of the faggoty ‘and 
stake, and the auto da fe, to enforce its decrees; and binding the 
whole with the awful and tremendous sanetion of auricular confession. 
Popery, also, had the additional resource of binding all (Christéhdom 
together as one man; and it had the advantage over all other forms 
of Christianity, in the masterly and costly way in. which it, addressed 
itself to the eyes, and ears, and the nostrils, of its disciples... , 

‘ The second form of church-government, partaking of many of 
the advantages of the Roman Catholic system, is that “of didcesan 
episcopacy. Tt aims, though at a distance, and With “a Giminishéd 
flight, at the sathe splendor ; it accumulates its emotimbent ‘arid fts 
honours, in somewhat of @ similar manner. It issues its cdfioné'déetl 
decrees, it fulminates its excommunications. Like the church of Rome, 
it is rigorous and.untemporising. It denounces schism as; perhaps; the 
greatest of ‘all offences. And it punishes all deviation from’ its miles, 
at least it did in the times of which we are treating, in somewhat of 
the samae manner as, the church of Rome, with this difference,. that 
where the Pope and the Inquisition burned its victims alive, the 
Church of Engi confined itself to the lash, the slitting of noseg, or 
the cutting off of ears, “Rey 

*‘ Next comes the Presbyterian system, not less exclusive and ‘into- 
lerant, and impressed with no less horror of the bias “and 
perniciousness of sects, than the former. Its chief distinctions are, 
the comparative moderation of its emoluments, and the plaintiess of 
its garb. ‘The clergy of the Church of Scotland were habited with 
something of the same unambitious sadness, as we see in paintings of 
the fathers of the Inquisition. But this is in eertain respettsva 
disadvantage. He that lords it over me, and would. persuade,ame 
that he is not of the same ignoble kind as myself, ought, perhaps, to 
be clad in robes, and covered with ermines and gold. It is. some 
mitigation of my sufferings. I should be glad to be deluded and 
dazzled to the last. It seems natural that human beings should 
prefer, like the widow of Benares, to die amidst the clangeur of 
trumpets, and the soft breathing of recorders, to the perishing: by the 
deformed and withering blow of undisguised cruelty. 

‘ The system of the Independents has been already described’; its 
generous spirit of toleration, and fearlessness of sects, come im beau- 
tiful contrast with the systems already described. It demands no 
other liberty for itself, than it is willing to yield to all others.” 


The scheme of a republic would appear to have beensug- 
gested to the leaders of the Independents, much less by any 
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preconceived ‘ideas of the abstract excellénce of that form of 
govertiment, than by practical and protracted experience of the 
utter impossibility of treating with Charles, seeing the false- 
hood on principle which marked his whole conduct; and of the 
scarcely less impracticable nature of the Presbyterians, made 
up of aristocratic and religious exclusiveness. The rights of 
conscience, and of free discussion, appeared about equally endan- 
gered, whether the timid and interested opponents, or the fierce 
and. bigoted ares of the monarch, should finally obtain the 
aseendant. The only alternative which seems to have occurred 
to: Vane, Ireton, Cromwell, and the rest of their coadjutors, 
whether in the parliament or in the army, was to separate their 
cause from that of either party, and to look sternly forward 
through the fall of both, to the érection of a pure republic. 

_ To judge of this bold enterprise by ordinary rules would be 
@ very gross injustice to its authors. In a country where the 
Jaws ate respected, and the le are contented, or, at least, 
quiescent, it is justly held a high crime to endeavour to effect a 
sweeping alteration of the government, except by the pacific 
forceof public discussion. But when the sovereign has provoked 
a mortal struggle with his subjects, and has taught them, by 
experience, his equal disregard for oaths and treaties, in peace 
or in war, two laws of action only can remain to the citizen, the 
interest of the people, and the will of the people, the latter of 
which must be respected for the sake of the former. Not u 
obedience to these primary laws can be justly charged the evils 
of the contest—but on the intolerable ante-revolutionary regimen 
which alone could have produced revolution. 

That the civil war was rendered absolutely necessary by the 
tyranny. of Charles I is now acknowledged by all those, at least, 
whose opinion is of any value. That the first decisive triumph 
of the Independents, the passing of the Self-denying Ordinance, 

to the cause for which hostilittes were entered 
inté is, we think, almost equally evident from a glance at the 
ciréumstances under which it was passed.* It was passed ata 





* The following remarks of Mr. Godwin, on the subject of the Self-deny- 
ing Ordinance, are particularly well worth attention :— 

‘Tt has been commonly imagined, that the Independents, after having 
carried a measure 80 full of boasted disinterestedness, acted a = directly 
contrary to their professions, smuggled in one exception after another, 

, the first ; enriched themselves with the spoils of the nation; and 
silently and imperceptibly antiquated the law which had, at the moment, 
bee their great instrument for defeating their adversaries of the Presby- 
terian party. ; ai 

«But this way of stating the question is by no means exact. The original 
Self-denying Ordinance, as it was called, directed that no member of either 
z 2 
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time when the Presbyterians were in possession of the command 
in the army, and of majorities in both’ houses“ of> parliament. 
Strong indeed, and imperious must have been the populah sense 
of the necessity for such a measure, since, notwithstandiug that 
it was at first rejected by the Lords, it made its way, inanottier 
shape, ‘through that House, after not otly twice passing: the 
Presbyterian Commons, but after having ‘also’ been discussed 
and approved by the Presbyterian commissioners from Scotland. 
In fact, some change in the officering ofthe army, and some 
check to the too general desertion of the cause among theomen 
of high ‘rank; ‘was indispensable. Holland, Bedford, and ‘Glare, 
had turned traitors. Northumberland had retired to-his country- 
seat; to watch and be guided by the king’s reception of the above- 
nientisned trio ofrenegades. Manchestet was trae: to na meet 
mentary cause; but timid and procrastinating : ‘easily led) and 
easily friglitened: Essex had the wavering and versatile charkoter 
House ‘of pattiament, should, during the présent war, hold anyoftiet cavil, 
or military, such office being conferred by the authority ofboth or) dither 
of the Houses. -; Thiserdinance was defeated in the House of Jordayby the 
machinations of the Presbyterians, and never passed info « law. pabogid 

t? Phe 





“A second ordinance, which was called by the same name tf 
in & short tinie after, and was attended*with a more ditecessful ¢ 
enactment’ of) this! ordinanee was, that every meinber of: parliaméntewas 
hereby discharged! fromavhatever office, civil or military, chat hed Open pert 
ferred by the. anthority.of parliament. The former edict was, pr fis 
and had more of the ordinary character of a law; the secon¢ Meee Ned 
something immediately te be done, and no more. . oo 

* What was the ‘cause of the = difference between the first and the 
second cota Ordinance, must be a matter purely of conjectnre.o: Kt 
is not improbable, that some of the great leaders of the ee intergst 
began, in this interval, to suspect, that the advantage of permanently sepa- 
rating the legislative character, and that of an officer, civil orsmilitary; was 
more specious than real, Besides, as their adversaries had contrived, 
defeat their measure in the Upper House, they felt less delicacy. tov dt 
them, and constructed an edict which more plainly pointedat the ingj dual 
change in the public service, which they held to be immediately réquirdd. 
The new law, therefore, was a temporary expedient, aiid the #énéra p - 
ciple was left as before.””"—Vol. ii. p. 41. reSTY s1Sdey? 

There is not one syllable of truth in Lord Clarendon’s acceuntief:this 
transaction, which Hume has inserted in his history. He has described a 
public fast to have been held as a preparatory measure, to the intaoduction 
of the motion for bringing in the ordinance—which fast..was; celebrated 
nine days afterwards. He has forged a debate which he pretends to have 
taken place the day after the fust, in the House of Commons, And in this 
debate he has named Nathaniel Fiennes and Henry Marten,’ among thi 
“‘ who spoke more and warmer in favour of the Self-denying Ordimance} flim 
those spoke who opposed it ;”’ though Fiennes was at that tiiein Wstateof 
voluntary banishment on the continent, and Marten was an expelled member 
of parliament, and was not restored till two years afters: ‘It.is:thuss> says 
Mr. Godwin, ‘ that history is written !’ ae 189 
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so well becoming an aristocratic Friend of the People. He had 
keptup intelligence with Holland, Clare, and Bedford : “ he had 
played: fast-and loose with the duties of his station, and the 
fidelity he owed to those by whom he had been placed in, an 
office of trust.” . Yet he scorned direct proposals of desertion or 
betrayal, and only virtually deserted mt betrayed the cause, by 
retarding its triumph in the field and the council. What he 
most dreaded! was, the rout of the enemy against whom he had 
heen sent to contend—what he least wished was, the “‘ unconsti- 
tutional”? triumph of the “anen with whom he generally acted.” 
- Zhe successful termination of the war by the army under the 
new: modelionly tended to exasperate and bring toa head the 
dissénsions of the rival parties—as the military triumph of the 
Independents enabled them to set at defiance the parliamentary 
poweb-of the antagonist party. Were we writing the apology of 
the Independents, we might dwell upon the insolent precipitation 
with which the parliament voted the disbanding of the army on 
the, pretext that the war, was at an end, and that. there, was, no 
further occasion for an army. We might) prove (what, was 
proved within & year, by the rising of the royalists all over the 
kingdom), that an army was as necessary as ever, for the secu- 
rity of the triumphs which had. been won for the people. We 
might expatiate on the inconsistency and injustice of the Pres- 
byterian pretexts for disbanding the army which had won those 
triumphs (without even the payment of arrears) at the very 
moment when they were actually looking out on all sides for 
new:reoruits and new soldiers... But we prefer to place, the 
argument:on higher ground. We agree with Mr. Godwin, 
that" 

Uy ) y { | 

‘0 /* Phe most material question is, to consider what sort of a party had 
‘for several months past engrossed to themselves the direction of the 
iiéastires “of parliament, It was a party that in point of religion 
was. Presbyterian ; and that, in concert with the Scots, had resolved 
that God should be worshipped only in the precise form that their 
system prescribed. They were earnest to put down all separate con- 
gregations. ‘They had originated a law to extinguish heresy and blas- 
phemry*by the gallows. It is, therefore, fair to say, that the English 
nation hai pained very little by the exchange of the Episcopalian for 
the Presbyterian system. In politics the temper of this party was of 
thé same cast as it was in religion. Its leaders were rich men, and 
closely allied to some of the most eminent of the nobility. They were 
the friends of privilege, and were firmly persuaded that the rich and 
great-are entitled to dictate to the rest of the community, collectively 
and separately. They hated the encroachments of royalty, because 
these encroachments interfered with their privileges ; but they hated 
not Jess the fearlessness and masculine temper of mind which was 
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growing up in the middling and lower orders of the community. The 
generous and animated tone, therefore, which pervaded the present 
generation of Englishmen, would be neutralized and made useless 
under their direction: nay, they would be careful, as soon as possible, 
to make the causes of the present excitation forgotten, and to bring 
things back into the dull and lethargic course which had marked the 
earlier ‘periods of our history, and which was still prevalent in Scotland. 
Instigated by these considerations, they relied much on the alliance of 
the King to carry their projects into effect. Last year they had voted 
propositions to be sent to him for his entire acceptance or rejection, 
refusing all treaty, and alleging that his ill faith rendered all attempts 
at negotiation in the highest degree perilous. Now they adopted a 
different policy, and voted that the King should be brought near to the 
parliament, that their correspondence with him might be the less 
interrupted.” 


Proceeding on the principles we have already laid down as 
the only rules of action in a time of revolution, what ought to 
have been the conduct of a citizen at this crisis who found 
himself with arms in his hands? Our unhesitating answer is, 
that no vote of parliament should have prevailed with him to 
lay his arms down, Allwho donot choose to be misled by mere 
phrases, ‘‘ the counters of wise men, and the money of fools,”* 
must perceive, that as the parliament had ceased to deserve the 
reverence due to a popular representative, so the army bore'a 
very different character from a modern horde of mercenary 
soldiers, Men who fought as volunteers against the monatch in 
whose service they were nominally engaged to fight, had ‘a 
stake in the game which well warranted their resolution’ to 
enforce fair play in their partners. They had the decisive plea of 
Waldemar Fitzurse in the romance,} when, being haughtily told 
he was retained as a follower, and not as a counséllor, he 
replied, “ those who follow your grace in the paths which’ you 
tread, acquire the right of counsellors; for your interest’ and 
safety are not more Poesly gaged than theirs.” 

But though we justify the soldiers in retaining their’ arnis, 
we are not obliged to justify the use which they made of them. 
We quarrel with their ends, and not their means. Had’ the 
seizure of the King by cornet Joyce, the expulsion of the eleven 
members, and the purge of the House of Commons, been made 
subministrant to the dissolution of the (too) Long Parliament, and 
the more equalrepresentation of the people, which were the objects 
held out by Fairfax as motive principles of the army’s interference, 
we can see no criminality in the acts themselves, considering the 
nature of the crisis, and the conduct of the opposite’ parties. 





** Hobbes. 





+ Ivanhoe. 
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Our opinion of these acts must be decided by our judgment with 
regard to the intentions of their authors, and the ultimate ends 
which they proposed to obtain. 

We. shall take for granted, what we really believe, that the 
Independent leaders, with a few base exceptions, were thoroughly 
sincere’ in thei intention of conferring on their country a repub- 


lrean | ment. We shall endeavour to divest ourselves of 
j the’umversal te aay against an experiment which has been 
; tried arid condemned 


** By the great touchstone of desert, success.” 





Abandoning the vantage-ground on which we stand as specta- 
tors of the issue of the undertaking, we shall endeavour to 
pronounce upon it @ prior? ; and to determine, from the signs of 
those times, whether the views of the republicans were right or 
wrong, 

We think they were wrong. That very state of a nation 
which affords a, warrant for the necessary steps of revolution, 
ought to,warn its leading spirits from indulging one éccentric 
or, uncalled-for movement. Society is cast loose from ‘its 
accustomed holdings, and it therefore beloves them to 
introduce no additional element of insecurity into the troubled 
mags, of public affairs. The people are bewildered’ with the 
novelties around them, and it is therefore inéxpedient to throw 
out fresh noyelties. At sucha crisis, what is fittest to be aimed 
at is non quod optimum, sed e bonis quid proximum. What is 
needful for imparting to the body politic the vital principle of 
representation ought to be done without a single hour of doubt 
or delay ; but if removal of the old exterior forms of the govern- 
ment. be unpopular, it ought not to be attempted. Many an 
old nuisance should, be left unabated until the coming of a more 
convenient season. The government of a country, like its soil, 
can but be gradually and slowly improved. Institutions which, 
past, memory, have shadowed the land with a forest-like and 
dateless sway—a subject-mass, whose hopeless apathy has lain 
spread, like putrid waters, in a still yet living level of stagnation 
>the stalk and roar of tyranny—the venomous coil of priestcraft 
—nthe marsh-light of perverse philosophy—all these, aye, and an 
atmasphere of moral pestilence, must be encountered in the path 
of improvement: all these must be extirpated, or stripped of 
their noxiousness, ere Man shall have achieved his destiny. But 
all these are not to be subdued at once. A district just delivered 
from.the .gross wants of barbarism is not at once apt to glide 
into refinement and delicacy. The first requisites of a whole- 
some political existence ought first to be cared for, and after- 
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wards, the superfluities. All can estimate arrangements, for 
their food and lodging, but all cannot instantly be brought,.to 
utiderstand the dictates of elegance and the rules of proportion, 
Of the ‘people of England, at the time we are treating of, a! large 
majority desired a representative government: of. the»sante 
people, at least two-thirds, by the account of the republicans 
themselves; were averse to the scheme of a republic... What 


else could be expected? “It was almost six hundred, years. 


that England had been governed by an uninterrupted succession 
of\kings from the Norman Conquest; not to mention that 
monarchy had been regarded as an essential part of its. political 
condition under the Saxons, and even from the time that. Britain 
had: cedsed ‘to’ be a Roman province. Man, and generations, of 
nieny are not links broken off from the great chain of, being; 
they are’ riot like some of the inferior animals, having, .no 
opportunity of intercourse with those that went before _— 
and ‘indebted for their systems of action only to their internal 
constitution andthe laws of the universe, and not to imitation, 
Generations of men are linked and dove-tailed into each other. 
Our .todes of thinking, our predilections and aversions,, our 
systems of ‘judging, our habits of life, our courage, ,or,.our 
cowardice, our elevdtion, or our meanness, are In a great. degree 
regulated ‘by thse of our immediate ancestors,” The nobility, 
theawyers, and 'the clergy, as classes, were averse to all reforms 
and réformets : was it wise, for the sake of a republic, to add to 
these malcontents two thirds of the people? It is one thing_to 
reconstruct ‘the ‘whole machinery of government, and another 
thing to'set it in’ motion; with allowance for all probable 
resistances—for ‘the weakness of material and the risk of ex+ 
plosion—for the inevitable blunders of inexperienced hands— 
and forthe more destructive malice of the men of routine, who 
apprehend that the new machine will throw them out of work,,,. 

©The ‘great statesmen,’ says Mr. Godwin, ‘ who guided, :the 


vessel of the Commonwealth at this time (a. p. 1649),, began; 
seriously to ponder the consequences of dissolving, the, parliament, | 


and .originating ‘another by a general and equal election. They had 


bought the present state of England ata dear price, with struggles not , 


to be paralleled, against the powerful parties of the Royalists and the 
Presbyterians. They had consummated the death of the King, a yir- 
tuous and heroic act in their opinion, a crime of the most 'flagitious 
nature in the judgment of the parties that opposed them. — If the pre+ 
sent-system were suddenly overturned, the persons who had achieved 
this deed would be consigned to the hands of the publiciexecutioney, 
They had established a republic without King, or House of Lords, 


the only government in their opinion worthy of the. allegiance ands 
support of men arrived at the full use of their understanding... They... 
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felt in themselves the talent and the energies to conduct this govern- 
ment ‘with success, They wished to endow it with character, and 
gain for it respect: Having shown their countrymen practically what 
a republic’ was, they proposed to deliver it pure, and without reserve, 
into their hands, to dispose of as they pleased. ‘This was their project 


That ‘this project was sincerely entertained, is credible, and 
we afé seriously inclined to believe. That the course adopted by 
the leaders ‘of the parliament was the only one, after the Tosiaine 
act of regicide, consistent with their personal safety, is certain. 
But, however pure might be their public intentions, and how- 
ever imperative their personal fears, there were several unfortu- 
nate ingredients in their plan of provisional administration 
which ‘threatened, what they finally produced, a total loss. of 
the anticipated grand result, When a government is guar- 
anteed only by a soldiery, the question must occur, to every 
rational mind, “Qui gardera les gardiens?’’? But. the, civil 
sanétions which were added to the Commonwealth will be found 
little better than the military. 

Thére are parts of every mixed constitution, to which, as 
offering some apparent security against the worst extremes of 
depredation and oppression, the people form a very..strong 
attachment ; and any attempt at alteration. or, removal) of 
whith, is certain to excite a very general irritation.. Of these, 
the’ privilege of parliament had served as a rallying point at the 
commencement of the civil contest; the.short duration of the 
legislature, and the trial by jury, were considered) as of equal 
importance. Lvery one of these was disregarded by the Com- 
menwealth’s-men. They had purged the House of Commons 
when it crossed their views. ‘They still prolonged the sittings 
of the inuch-libelled Rump, because they dared not stand the 
trial ‘ofa popular election. And, in the vain hope of stifling 
opposition and obloquy, they substituted high courts of justice 
for juries in the trial of political offences. The effects of this 
policy, in‘ still further alienating the people from the cause of 
the' Commonwealth, were too extensive to be followed out here ; 
but'may, in some degree, be gathered from a very brief account 
of ‘one of those notorious personages, who are sure to rise in 
every civil contest, lest peace and order should return too soon. 

Jobn. Lilburne was a member of that class of politicians 
whose talents seldom more than half emerge from obscurity, 
under, a government either wise enough to respect popular pre- 
judice; or-strong enough to meet it with a sort of defiance. 
Where.both these qualities are in any degree wanting, such a 
person swells at once to ‘the dimensions of an organ of the pub- 
hie opinion, The very vices of his character and intellect which, 
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in other times, would have exposed him to well-merited dis- 
countenance, and to still better merited neglect, are precisely 
those which make him universally popular.‘ He feared no man, 
and he reverenced no man. His comprehension in politics was 
of the narrowest sort; but that very circumstance tended to 
make, him proceed right onward, without misgiving or, doubt. 
He had enough of religion to induce him to value himself asia 
saint, the\favourite of the Author of the universe. He prided: 
himself upon showing a sovereign contempt for all those decen- 
cies and distinctions that society is accustomed to regard with 
deference.” . Yet this man, the William Cobbett of ‘the seven- 
teenth century, ignorant, or, at best, superficial, in every depart- 
ment. of political science, incapable, through narrowness of 
mind, of comprehending the extent of any one great question, 
and. betraying the most constant and disgraceful contrast be- 
tween his public professions and his public conduct ; this man 
was amore popular pamphleteer than Milton ; this man could 
thwart, harass, and insult, the counsels of Vane, of lreton, and 
of Cromwell,' He was watched, prosecuted, persecuted., A new 
law. of treascn was enacted expressly to include his praetices, 
When his:destraction upon public grounds had sama out im- 

ticable, though so om in writing, nor in word, nor in deed, 
had he kept any measures with the government, a mere family 
and private question was laid hold of for the purpose by, the 
parliament, and he was sentenced to banishment for life z;if -he 
returned, to suffer death as a felon, which judgment was con- 
firmed by act of parliament. He returned, of course, or he had 
not been John Lilburne. | he was tried upon the act, and aequit- 
ted. In short, his whole life was one unyielding struggle with 
@ government, abroad the most victorious, at home. the, most 
vigorous, energetic, and resolute, that had ever ruled the des- 
tinies of England. But England had a people as well.a¢ a 
government : and this is only one example, among many,,of the 
weight which that people loves to throw into the scale. against 
power used for purposes of oppression. 

Other lessons may be learned from a perusal of the History 
of the Commonwealth of England. Amongst. these is//an 
important phenomenon, which also marked the latest epochs of 
the French Revolution. This is the intrepid and determined 
resistance which, proceeding from assemblies only nominally 
representative, yet repeatedly forced the arm of the usurper to 
hesitate. There is not in history a more concentred and impres 
sive remonstrance than the answer made by Bradshaw to Crom-+ 
well from the chair of the Council of State. Cromwell having 
entered the council-chamber, thus addressed the members whe 
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were present: ‘ Gentlemen, if you are met here as private per- 
sons, you shall not be disturbed: but if as a Council of State, 
this is no place for you; and since you cannot but know what 
was done in the morning, so take notice, that the parliament is 
dissolved.” To this Bradshaw answered : “ Sir, we have heard 
what you did at the House in the morning, and before many hours 
all England will hear it. But, Sir, you are mistaken to think 
that the Parliament is dissolved, for no power under Heaven can 
dissolve them but themselves.” And the same spirit animated 
Barebones’ parliament,* the parliaments of 1654, of 1656, and 
of 1658, Is it credible that if any one of these assemblies had 
been owned by the people as its representative, Earth or Hell 
could have supplied a force sufficient to establish the usurper’s 
violence ? 

Even the slight and rapid survey we have taken of this swb- 
ject cannot fail to hav: suggested to our readers the reflection 
that, if our view be correct, the shower of obloquy, which has 
been pelting for a century and a half upon the memory of the 
men of the Commonwealth, has left their rea/ faults and errors 
almost unvisited, and has principally fallen on those points of 
their conduct which either are indifferent, or positively meri- 
torious: Of their reluctance to convoke a popular legislature, 
and their attempt to check the utterance of public opinion, 
comparatively little has been thought or spoken. Much less 
have their detractors treated them as ambitious or deluded: par- 
tisans, than as an ignorant, ferocious set of canting fanatics, 
insanely or malignantly conspiring for the overthrow of all law, 
learning, and religion. Vague as are these charges, repetition 
has’ rooted them in the fancies of this indolent age, and they 
must not be dismissed with that degree of contempt which their 
unparalleled absurdity might seem to warrant. 

Two sources of evidence are open to the world on the charae- 
ter'of the political and religious Independents ; the writings of 
their men of speculation, and the measures of their men of 
action. A very brief reference to both these sources will be 
quite enough to settle the above-mentioned charges. 

When we have found the names of Ludlow, of Hutchinson, 
of Milton, among the branded apologists of Independency, 





* Hume, without the shadow of authority, stigmatizes Barebones’ par- 
liament as containing but a few respectable members, and as chiefly raked to- 
ether from the dregs of the conventicle. Hear Whitlocke, whom Hume 
himself characterizes as the most candid and impartial writer of the period : 
*« It was much wondered at by some,” he says, ‘‘ thut these gentlemen, many 
of them being persons of fortune and knowledge, would at this summons, and 
from these hands, take upon them the supreme authority of the nation.” 
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ejaculations of disgust have broken from us—Are works, ‘then; 
stich’ as’ ‘these to be included in the Index 'Expurgatertus-of 
orthodox’ readers? ticketted, and thrown aside as\'trash+sedi+ 
tion—blasphemy ! ) .s9nsi 
Bat our’ feelings have been even more passionately! pto- 
nounced; on recalling to our minds all the pleastre and:imstrac- 
tion’ we have derived from the perusal of an author whose 
writings it is fashionable to treat with contempt, as a pareeliof 
“insane burlesques,” whose views were so audacious! and 
extensive, as to justify the spleen of Cromwell, and’ provoke 
the ‘illecal’ persecution of a far more tyrannous police than 
Croimwell’s: We are speaking of Harrington, a writer of whose 
léaruing and original genius none that ever read the “ Common+ 
wealth of Oceana,” or the “ Prerogative of Poputar' Govern: 
ment,” can easily entertain a doubt ; whose maitily treatment of 
réligtotis dnd ‘political questions presents an admirable contrast 
with the forgeries of Clarendon, and the truly “dolefalbdant’™ of 
Dt. 'Gauden’s Kikow; and whose nante, as a political philoso- 
plier; only doés -not hold the very highest‘ station,: because 
under the Protectorate; when his great work was ‘published, 
Trath could only show’ herself in the dress of Fiction, and undet 
the! restéeéd Laws’ or Enctanp, Truth could not show herself 
at all.) “So much’ for the men of speculation. Proceed 'we'to 
the medsures of the active leaders, under the three several‘heads 
of ‘Law; 'of-Learning; of Religion. 1s mort 
For Religion, its ministers were supported on the» most 
liberal; not ‘to say'the most lavish scale, although deprived “of 
évety power to persecute. Nearly £.50,000 a-year' frorit ‘the 
sequestrated revenues of the ex-bishops, deans,’ and chapters} 
were added to the incomes of the preaching clergy: °'An 
ambulatory ministry was appointed for Wales, in addition~to 
the clergy settled there; and a provision was eveti: made'for 
the ejected episcopalians, whom the presbytery, ‘actitip’ on‘its 
true sectarian principle (which in 1662 was turned against 
itself) had deprived of their livings without any compensation: 
For Learning, the Universities were amply encouraged, For 
Law, the abandonment of Norman-French, which had ‘hithérto 
been the language of all legal proceedings—the abolition of the 
Court of Wards, of feudal tenures, of monopolies ; the enact- 
ment of the writ of Habeas Corpus, are improvements which we 
actually owe to the Commonwealth.* The further law-refornis 





* Observe the effrontery of constitutional lawyers! Blackstone (Conim. 
b. iv. ch. 4) asserts, that “In one and the same reign (that of Charles 17.) 
our lands were delivered from the slavery of military tenures, dur bodies 
from arbitrary imprisonment, by the Aadeag corpus act; and our minda 
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for, which: bills had been mtroduced when the Long Parliament 
was-dissolved byi Cromwell, are too multifarious to adanit,of our 
detailing them. They will be found, not in Hume’s. historical 
romance, but in the histories of Brodie and of Godwin. | Suffice 
itjto have said, that, asin no former age had the. reforms, been 
even !daeamed.of-which were. then effected, so no succeeding 
patkiament! has had capacity or virtue to fill up the. noble outline 
whieh: was then marked out, 

)cAgainst authentic acts like these, it will not. do to oppose a 
fetv foolish motions or extravagant harangues, Every party.has 
its fools and. fanatics ; and doubtless the republicans were.not ex- 

from these universal plagues of human sects and sogieties, 

Wewill not deny, moreover, that their leaders, for the most, part, 
were distingeianed by religious enthusiasm.}+ . In the eye,.of 
sound reason, this admission neither cancels their services, nor 
stains their character.. Intolerance, hypocrisy, not enthusiasm, 
are the bane ofall religion, as of all morality. . Sectarian zeal, 
that/antisocial, and disorganizing principle, was the. character 
atine time ofthe Independents, at all times of their enemigs 
andislanderers. -Intolerance we have seen. to: have been derived 
from, the: precepts and example of the mother church,, to tue 
sects which first withdrew from her communion. \Hypocrisy 
uncoiled her odious length in the benign;and bright day of| the 
Protectorate; dictated those indelible addresses to, Cromwell 
from the clergy and the Universities, and gradually glided ,,inta 
all,high,|places,.a fit precursor of sectarian re-establishment. 
Under the.| Protectorate, not under the Commonwealth,, though 
“‘ that,.ignorant, and imitative class,” called historians, Jhave 
thought proper to confound the two regimens together, . ‘‘ hipo- 
cmsie became epidemicall,”{ the sacred, scriptures,, which had 





od) TROON STDS 
from, \the tyranny of papeentitione bigotry, by demolishing the last hadge 
of persecution, in. the English law.’? No hint that all these evils were 
removed by the Commonwealth ; that they would have been restored at the 
Restoration, if possible ; that the loss of the feudal tenures was made up to 
the: Grown) by hereditary excise; that the worst abuses of the Court: of 
Chancety were re-established ; that whatever might become of the dadgea, 
Saint; Cpargnvpoy, exerted all the powers,of persecution, and enacted (by 
submission of the parliament) several most atrocious laws for their enlarge- 
ment : witness'the Act of Uniformity, Stat. 16, Car. ii. c. 4, and Stat. 17, 
Cari ik ¢/ 2. 
wt (With those censurers of the Independents who have: preserved any 
sentiment,of |; truth and candour, sincere enthusiasm has formed the, head 
and front of their offending. Even Dr. South, while complaining that the 
ud had been. pestered with ‘the frogs of this sect, and the lice of that, 
and the lecusts.of another,” clearly speaks of them as having, not assuming 
¢, character of frogs, lice, and locusts. 
1 Memoits of Col. Hutchinson, 
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witnessed against prelacy and presbytery, were abused for the 
apology of a yoke scarce less odious; and the peeple! bore, -with 
anger and disgust ineffable, the oppressions of a camp, -where 
the religion of the soldier was a poor set-off agaist’ the rapine 
of the major-general—of a court where dwelt the pride without 
the grace of royalty—where “ prayers were morality, aud-kneel- 
ing was religion.”* varid 
{it is no mean evidence in favour of the conduct of the Com- 
monwealth party, so far as we can judge of that conduct from 
a\view ‘of their ostensible measures, that Cromwell, who was 
principally interested in destroying the character of: the: two 
assemblies whose dispersion he had caused by violence;!was 
not only unable to ground his accusations on any positive and 
authentic act of either, but had recourse to accusations’ ‘the 
most opposite and inconsistent, in exculpation of his ‘armed 
interference. For, whereas it is matter of history,’ that these 
two assemblies, notwithstanding the abrupt dissolution of: the 
first, and the irregular and arbitrary nomination of the second, 
pursued the onward track of reformation with as much unity 
ef: purpose and. vigour of execution, as if the former! had 
dreaded no violation of its character as a national: repre- 
sentative; as if the latter had succeeded to the functions:of 
the former without the slightest reminiscence of its fate ; yet 
Gromwell, who had long professed the same anxiety for the 
same objects which inspired the proceedings of these t 
insubordmates, accused the Ramp parliament of corrupt delays, 
and Barebones’ parliament of anarchical precipitation. |. Toithe 
falsehood and impudence of these assertions, why, id «may 
be asked, was contradiction added? Because, on the dissolution 
of the former body, it was the people whose support, or, at least, 
neutrality, was needed ; and the charges of procrastination/and 
corruption are most apt to be successful with the s Bat 
the pulse of the people having once been felt, and indicating 
cahuness and indifference, the next step to monarchy was to 
dissolve Barebones’ parliament, which, though nominated. by 
Cromwell himself, displayed an inflexibly republican, spisit. 
To crush this assembly, and calumniate it afterwards, he had 
need of other aid than the people’s; and had the happiness to 
find a set of tools ready made. Every previous ally to.-his 
ambition had been purchased with assiduous falsehood, art, and 
management. When the parliament had been to be deceived, 
no postures of fidelity and obedience had been omitted. .When 
the army was to be deluded from the cause it had fought for, 





* Junius. 
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nO fraud-had been unpractised to remove its faithful watch- 
dogs.*. Hitherto he had applied the pure intentions of others 
tothe promotion of ‘his own sinister objects. But now he had 
an<sasiet'task. _He had to deal with intentions, which, in point 
of straight-forwardness, offered no painful contrast with his 
own—-interests with which his own were placed, at this point 
of time, in most mathematical coincidence. He found in the 
lawyers and ‘the clergy that support which (as classes) they 
have ‘always rendered to any power, usurping or legitimate, 
which will but save their monopolies from the hand of -re- 
formation. 

Here, then, is the fountain and the origin of that obloquy 
which has been poured upon the memory of the Independents 
with such unstinted and unceasing liberality. The lawyers 
and: the clergy always talk of their privileges as identical’ with 
the!iobjects: which their functions were originally) meant) to 
secure ;\it) is, therefore, quite in character to brand all these 
who would offer to restrict those privileges as enemies to-all 
law, learning, and religion. That a century and a half should 
not have'tired these classes of calumniating the noblest men and 
times imour history, need excite small surprise, if we revolve 
their standing reasons for traducing all reforms and reformers ; 
‘nor neetl--we feel at all astonished that their professional 
defamatory chorus should so long have overpowered the single 
veice of truth, if we only cosleider the immense! superiority, 
from: ithe silversmiths of Ephesus downwards, of venal over 
unhited lungs—if we only remember, that whatever deticiency 
sorporations, whether learned or religious, may have betrayed 
by! rare: accident in wisdom and virtue, yet, im two important 
qwalities they have seldom proved wanting — have seldom 
‘lacked ‘the courage to defame a good cause, or the cunning to 
‘disguise a bad one. 

.c‘itewas: not to be expected, that the merits of individuals 

the Independents should be treated with more candour 
than their character asa body. But, happily, the times are 
past, when either individual or collective characters were re- 
evived iniplicitly from orthodox authorities. Writers there are, 
and more we trast will arise, qualified by their talents, and dis- 
posed by their principles, to elevate the champions of the good 
old cause to their due level in the public estimation, not by the 
low arts of indiscriminating panegyric with which the royalists 





(le «© He weeded in a few months time above one hundred and fifty godly 
officers. out of.the armie.”’--Menvoirs of Col, Hutchinson, p. 336, 4to ed. 
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have deified their heroes and martyrs, but by a plain and faith- 
ful record of their lives and actions. 

There is, however, one illustrious name yet scarcely re- 
deemed from the united hold of bigotry and ignorance which 
nothing, not our consciousness of utter inability to honour as it 
ought to be honoured, shall induce us to abandon altogether to 
the chance of more accomplished advocacy. An enthusiast, 
yet unboundedly tolerant of creeds the most opposed to his 
own; a republican, yet averse to every act of violence —_— 
the legislature, equally as against the executive, sir Henry 
Vane employed the whole superiority of his commanding and 
penetrating intellect, in fashioning, as necessary implements, 
every baser aim of selfish natures “ hard to be spelled,” in the 
— of the public cause. His early youth had been em- 

ittered by episcopal, his mature life was exercised with 
resbyterian, intolerance ; his whole career was one unending 
on of strife with both. On his first appearance as a states- 
man, he had honourably sacrificed even the legitimate emolu- 
ments of office; and up to the last moment of his active 
existence, no personal ambition, expectation, or interest, had 
ever cast its shadows on his course. One circumstance was 
wanting to his glory. His triumphs had been those of a civi- 
lian ; his integrity (for he never showed a want of moral courage) 
had unfitted him for eminence when rank was guilt, and had, 
or has, since, exposed him to the charge of timber from those 
in whose estimate audacity is heroism. This mean reproach 
was signally falsified, and a final test applied to his undaunted 
integrity, by the success of the most shameless perfidy. But 
who was the suborner of that act? Who was the “ mean betrayer 
of his brother’s blood” —the wretch who, if his soul had compre- 
hension or credence for that virtue which disdained submission 
—that fortitude which equally disdained escape—thought only 
how to turn the noble qualities he hated, to the ruin of the 
breast that nourished them? It was Clarendon—the 
Jord Clarendon. It was he who, when the first (Convention) 
Parliament of Charles II, aristocratic and presbyterian as it 
was, yet excepted not Vane from the indemnity, without peti- 
tioning in concurrence with the peers that the royal promise 
should be pledged for the safety of his life at least—accepted 
for the king that petition, and in the king’s name returned that 
romise. tt was he who, when the arts of intrigue and delusion 
ad made the second parliament a royalist assembly, suggested, 
or at any rate approved, a new petition from both Houses for 
the solemn violation of the solemn pledge which had been given 
by their predecessors, thus imperturbably pursuing his slow 
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track.to revenge, although revenge was to be bought with dis~ 
honour, and involving in the same dishonour King, Lords, and 
Commons, . The character of the murdered was to be written 
for posterity. The murderer had the pen in his hand; and, 
with, the same infernal skill which had contrived the doom, ‘he 
could blacken, for a while, the very memory of his victim.* 
But men have now begun to distrust the “ solemn plausibilities” 
of history—to discern where imagination, interest, antipathy— 
where any thing but Truth has held the pen—at length to dis- 
criminate their foes from their friends, and to celebrate, at least 





* That Clarendon should have passed over in silence the murder of sir 
Henry Vane in his ‘ Life,’ where with so much of elaborate diffusenéss 
and particularity, he endeavours to refute the other charges against his 
character, is of itself a strong presumption of his share in that atrocity, 
He knew the world believed (what he himself affirmed), that he had Jong 
been omnipotent in the councils of Charles II, and he must, therefore, 
take the blame of every royal delinquency which was committed during 
the, plenitude of-his power, and which he has not thought fit to disavow, 
whether there is evidence or not of his actual and direct participation in it. 
In the Tou case, there is evidence enough, and to spare. Not only are 
we-told by Clarendon himself, that every measure of the court (and this 
of course among the number) was arranged before its being broached in 
parliament by himself and the treasurer, ‘‘ in conference with some select 
members of the House of Commons ;’ and that ‘‘ parts were assigned to 
other men whom they found disposed and willing to concur in what was 
to be desired—and all this without any noise”’— but we have the following 
letter of: the king to Clarendon [see Harris’s Lives, Vol. v. p. 32), 
demanding advice upon this very subject :— 

“The relation that hath been made to me of sir H, Vane’s carri 
yesterday, in the Hall, is the occasion of this letter ; which, if I am rightly 
yaerined, was so insolent as to justify all he had done, acknowledging no 
supreame power in England but a parliament, and many things to that pur- 
pose, You have had a true account of al) ; and if he has given new occa- 
sion to. be hanged, certaynly he is too dangerous a man to lett live, if we 
can honestly put him out of the way. Thinke of this, and give me some 
actounte of it to-morrow : till when I have no more to say to you.” 

** To the Chancellour.”’ 

Here, then, is a virtual and implicit yecerme a under the king’s 
own hand, of the promise he had made to spare the life of Vane, coupled 
with a hint of his extreme desire to find “‘ occasion’? honestly to break 
it. It is in short the indolent baseness of the master, appealing for ad- 
vice and assistance to the energetic baseness of the slave. This passage 
admirably illustrates the saying, reported by the duchess of Cleveland, 
that Charles always chose a greater beast than himself to govern him. Who 
so fitted ev officio as the keeper, to satisfy the scruples of the royal con- 
science? They were satisfied. Vane was executed that day week. 

The formal character of Vane, by Clarendon, is written with that calcu- 
lated candour which has gained applause for many of his portraits. It is 
only in the narrative part of his work, where he treats in detail of the 
scHane of his enemies, that his quiet stream of calumny flows out with 

om. 
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with posthumous praise, the few statesmen who have cared for 
their happiness. 

On looking over what we have written, we find that we have 
not said much of Cromwell. Not much needed to be said. 
Intelligent readers of history have fixed their judgment of his 
character entirely from his actions, which speak a plain and 
intelligible language. Others who adore alike the powers of 
good and evil, will, of course, adore Cromwell to the end of time, 
along with his more modern counterpart, Napoleon. We should 
be sorry to disturb their devotions. But we may just remark the 

leasing unanimity with which Whig and Tory writers have of 
ate years eulogised the former of these hateful oppressors. 
Men of either party, who have wished to obtain a sort of cheap 
character for liberality, without the inconvenience or the im- 
decorum of supporting any tangible principle—while they have 
spoken of the really honest men of the Commonwealth with 
affected contempt, or with undisguised rancour, have usually 
treated Cromwell with forbearance—with respect. The reason 
is sufficiently obvious. He did more service to the few as 4 
traitor, than he had ever done them mischief as an honest man. 
We have seen that the lawyers and the clergy found their own 
account in aiding and abetting his tyranny; and though the 
royalists, par excellence, assuredly did neither, yet they openly 
rejoiced at it as leaving no bar to the return of kingship, but 
the life of an usurper. Most enlightened serviles! they per- 
ceived in his dominion every hopeful germ of counter-revolu- 
tion. They marked with genuine rapture his encroachments on 
established, his resistance to proposed, reforms. They watched 
with sure prophetic exultation his revival of old ornaments, and 
titles, and ceremonies ; in short, viewed the whole process as a 
national rehearsal for the glorious twenty-ninth of May—when, 
at length, from long habitudes in hostile lands, with the con- 
science of a Jesuit, and the heart of an alien, the madly-wel- 
comed heir of royalty returned amongst us—returned with every 
harpy satellite, himself the male Celeeno of the obscene band 
—returned to tread out the latest hope of improvement even 
Cromwell had not dared extinguish—to desecrate the tyrant’s 
relics—to consecrate the tyrant’s work—in one wide emphatic 
mischief-meaning word to RESTORE. 

Incidentally, we trust we have already done justice to the 

eneral accuracy and good-faith of the work which has served 
for our text; and the reader has been enabled, by our extracts, 
to decide whether years have dulled the sharp and powerful 
style of the Enquirer. There is no want betrayed in these 
volumes of research into original documents, or of “ fair and 
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severe examination of evidence ;” and the whole design is 
animated with a sincere desire of truth. Will these elements 
suffice to accomplish the character of an historian? Not en~ 
tirely : there must be dignity and calmness of expression—perfect 
absence of egotism or passion in the manner—close coherence 
and luminous arrangement in the matter of history; aone of 
which qualities are constantly (though all of them occasionally) 
united im the work of Mr. Godwin. p some of his speculations 
upon forms of government, he appears to have mistaken words 
for things; in others, he has expressed himself in terms so 
general and so vague, that we are sometimes at a loss for his 
exact meaning. But his errors are the errors of a man of 
genius, indirectly more useful in suggesting truths, than the 
most irtefragable common-places of correct mediocrity. 





Art. IV.—The Epicurean. By Thomas Moore. 


HIS volume will, no doubt, be infinitely acceptable to the 

ladies “‘ who make the fortune of new books.” Love, very 

intense ; mystery, somewhat recondite; piety, very profound ; 
and philosophy sufficiently shallow ; with the help of 


new mythological machinery, 
And very handsome supernatural scenery ; 


strung together with an infinity of brilliant and flowery 
fancies, present a combination eminently calculated to delight 
this very numerous class of readers. It is a production in the 
best style of M. de Chateaubriand. 

In the reign of the emperor Valerian, Alciphron, a young 
Epicurean philosopher, is elected chief of that school in the 
beginning of his twenty-fourth year, a circumstance, the author 
says, without precedent, and we conceive without probability. 


‘ Youth, however, and the personal advantages that adorn it, were 
not, it may be supposed, among the least valid recommendations to 
a sect that included within its circle all the beauty, as well as wit, of 
Athens, and which, though dignifying its pursuits with the name of 
philosophy, was little else than a pretext for the more refined cultiva- 
tion of pleasure.’—pp. 1, 2. 


Here is a circumstance, which, the author says, never before 
oceurred ; which, therefore, according to his own showing, 
never occurred at all, excepting in fiction; and which most 
assuredly never did or could occur, followed by very goodly 
reasons to show that it must naturally and necessarily have 
occurred always. For if women were the electors, and youth 
2a2 
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and its personal advantages the recommendations of a candi- 
date, it is not easy to perceive how a simple elderly gentleman, 
like Cicero’s Patro, who had no better recommendation than 
that of being qualified for his office, could have had any chance 
against such a competitor as Mr. Moore’s hero. 


‘The character of the sect had indeed much changed since the 
time of its wise and virtuous founder, who, while he asserted that 
Pleasure is the only Good, inculcated, also, that Good is the only 
source of Pleasure.’—p. 2. 


‘ Alciphron should have added, that Epicurus did not bandy 
about the two words like a shuttlecock, but took the trouble of 
explaining very clearly what he meant by both. 


‘The purer part of this doctrine had long evaporated, and the 
temperate Epicurus would have as little recognized his own sect in 
the assemblage of refined voluptuaries who now usurped its name, as 
he would have known his own quiet garden in the luxurious groves 
and bowers among which the meetings of the school were now 


held.’—p. 2. 


This is a great misrepresentation of the character of the later 
Epicureans. 


* Many causes, besides the attractiveness of its doctrines, concurred 
at this period to render our school the most popular of any that still 
survived the glory of Greece. It may generally be observed, that the 
prevalence in one half of a community of very rigid notions on the 
subject of religion, produces the opposite extreme of laxity and in- 
fidelity on the other; and this kind of re-action it was, that now 
mainly contributed to render the doctrines of the garden the most 
fashionable philosophy of the day. The rapid progress of the Christ- 
ian faith had alarmed all those who either from piety or worldliness 
were interested in the continuance of the old established creed; all 
who believed in the deities of Olympus, and all who lived by them. 
The consequence was, a considerable increase of zeal and activity 
throughout the constituted authorities and priesthood of the whole 
Heathen world. What was wanting in sincerity of belief, was made 
up in rigour; the weakest parts of the Mythology were those of 
course most angrily defended, and any reflections tending to bring 
Saturn or his wife Ops into contempt, were punished with the utmost 
severity of the law.’—pp. 2, 3. : 


As a light touch of satire, glancing from the past to the 

resent, all this is. very well; but the concluding sentence, if 

intended to be at all taken as the assertion of an historical fact, 
is decidedly incorrect. 


‘In this state of affairs, between the alarmed bigotry of the de- 
clining faith, and the simple and sublime austerity of its rival, it was 
not. wonderful that those lovers of ease and pleasure who had no 
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interest, reversionary or otherwise, in the old religion, and were too 
indolent to inquire into the sanctions of the new, should take refuge 
from the severities of both in the shelter of a luxurious philosophy, 
which leaving to others the taste of disputing about the future, cen- 
tered all its wisdom in the full enjoyment of the present.’—pp. 3, 4. 


With respect to the alarmed bigotry of the declining religion 
(the Athenians never called it a feith), there never was a.re- 
ligion from first to last so little tinctured with bigotry; the 
persecutions of the Christians by the Roman emperors origin- 
ated in political motives; they were persecuted as Jacobins 
and Radicals, not as Infidels: though religion was of course 
then, as now, called in to subserve, as far as it would go, the 
cause of political supremacy ; and with respect to “ the simple 
and sublime austerity,” they are words which involve a great 
— of misrepresentation, employed as they are here, anti- 
thetically to the bigotry of the ancient mythology, and the 
luxurious philosophy of the Epicureans. 


‘ The sectaries of the garden had, ever since the death of their 
founder, been accustomed to dedicate. to his memory the twentieth 
day of every month. ‘To these monthly rites, had for some time 
been added, a grand annual festival, in commemoration of his birth. 
The feasts given on this occasion by my predecessors in the chair, 
had been invariably distinguished for their taste and splendour, and 
it was my ambition, not merely to imitate this example, but even to 
render the anniversary now celebrated under my auspices, so brilliant 
as to efface the recollection of all that went before it.’-—pp. 4, 5. 


Here follows a description of a very gay festival, much more 
Vauxhallian than Attic, such, the author says, as Athens seldom, 
he should have said never, witnessed. But as soon as it is 
over, the hero is troubled with a qualm, to which we recollect 
no parallel ; but to which an authentic case which we remember 
to have somewhere read, of a South-Sea Missionary, furnishes 
a remarkable converse. 

This pious brother was one of three, who weut forth to be 
shining lights to the Australasian gentiles. One night he was 
troubled, not by a dream of a ghost, but by what was to him a 
much more: astounding phenomenon, a process of reasoning 
which went to syllogise him out of his conviction of the immor- 
tality of the soul. The dismayed brother applied in deep tribu- 
lation to the saint, who finally turned out to be the Abdiel of the 
party, for a refutation of the intrusive syllogisms. Brother 
Abdiel told him, the refutation was to be found in the 
Scripture; but the doubting Thomas shook his head and 
said, if his reason erred so grossly in this point, he could 
not trust it in any, even in the reception of the evidence of 
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his faith; and that if his reasoning were correct, his labours 
and privations among savages were miseries incurred for 
nothing. Brother Abdiel was inexorable in refusing to put 
down the fiend by argument instead of by faith, and brother 
Thomas took the first opportunity of returning to Europe, in 
a state of reprobation. 

The third saint of this hopeful party turned out no better 
than a Belial. He took to wife a native girl, who not only 
would not walk with him in. the path of life, but actually made 
him a backslider, even unto idolatry. She converted him to 
her own religion by a process which was so far less sinful than 
brother Thomas’s, that reason had certainly nothing to do with 
it ; but he was so lost to grace as to assure brother Abdiel, that, 
if he would pursue the same course of inquiry, he would arrive 
at the same conclusion. 

We suspect the volume before us is a cdmposite plagiarism 
from the adventures of these worthies. The hero begins very 
like brother Thomas, with a qualm of dissent from his sect’s 
doctrines on the subject of immortality, and ends by being con- 
verted from his philosophy, as the result not of any process of 
reasoning, but of the same cogent passion which converted 
brother Belial. 


* That very night my triumph, my happiness, had seemed complete. 
] had been the presiding genius of that voluptuous scene. Both my 
ambition and my love of pieasure had drunk deep of the cup for 
which they thirsted. Looked up to by the learned, and loved by the 
beautiful and the young, I had seen in every eye that met mine either 
the acknowledgment of triumphs already won, or the promise of others 
still brighter that awaited me. Yet, even in the midst of all this, the 
same dark thoughts had presented themselves ; the perishableness of 
myself and all around me, every instant recurred to my mind, Those 
hands I had pressed—those eyes in which I had seen sparkling a 
Spirit of light and life, that should never die—those voices, that had 
talked of eternal love—all, ajl, I felt were but a mockery of the 
— and would leave nothing eternal but the silence of their 
ust!’ 
* «Oh! were it not for this sad voice, 
Stealing amid our mirth to say, 
That all, in which we most rejoice, 
Ere night imay be the Earth-werm’s prey : 

But for this bjtter—only this— 

Fall as the world is brimm’d with bliss, 

And capable as feels my soul 

Of draining to its depth the whole, 

I should turn Earth to Heaven, and be, 

If bliss made gods, a deity !”’ ’-pp. 12, 13. 


A garden deity, of course. 
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This picture of an Epicurean, the chief of his school in 
Athens, divided between self-congratulation on his bonnes for- 
tunes, and lamentations over his own conviction of the truth of 
his sect’s dogma of the mortality of the soul, could only have 
been hazarded by a confident reliance on the profound ignorance 
of every thing truly classical, which characterizes the vast 
majority of the reading public, and especially of that portion 
of it which our author especially addresses. 

After this he goes to sleep, and dreams a dream. He sees 
‘‘a pale venerable man, with a taper in his hand,” standing 
before him, “ like a messenger from the grave.” 

‘ After a few moments of awful silence, during which he looked at 
me with a sadness that thrilled my very soul, he said, Thou who 
seekest eternal life, go unto the shores of the dark Nile—go unto the 
shores of the dark Nile, and thou wilt find the eternal life thou 
seekest.’—p. 16. 


The Epieurean, who is a seeker of eternal life, is also a 
believer in dreams. He therefore determines to visit the land 
of the Pyramids, gives himself leave of absence with as much 
nonchalance as if he had been the chairman of a bubble com- 
pany, and sets sail for Alexandria, “ A. D. 257, furnished with 
recommendatory letters to all parts of Egypt !” 

So far all we haye seen of our Epicurean exhibits him as a 
bon vivant, a gay deceiver, a seeker after eternal life, and a 
believer in dreams. We do not mean to say, that among 
the soi-disant Epicureans scattered throughout the Roman 
Empire in the third century, there may not haye been many 
oak gentlemen ; but we do mean to say, that the later Epi- 
eureans, of whom we have any authentic knowledge, were very 
differently-compounded persons : and as our hero is the élite of 
his sect, we conceive that the best known specimens of his 
class should have sat for his picture. As it is, we cannot think 
it possible that such a person as is here represented could have 
been elected chief of his school in Athens, unless we could 
suppose that the Athenians had forestalled us in our own sys- 
tem of virtual representation, and had carried it to a pitch of 

tfection, which, until we revived it in the eighteenth century, 
nad been lost almost as hopelessly as the art of making 
mummies. 

At Alexandria our philosopher lives very jovially, with inter- 
mittent fits of his qualm, till he is startled and shocked by 
unveiling a skeleton at a banquet. The poor young gentleman 
is “ wholly unprepared for such a spectacle: he had neither 
sufficient knowledge of ancient customs to look for it, nor 
sufficient philosophy to endure it. Yet the custom of intro- 
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ducing skeletons, either natural or artificial, at banquets, 
having passed from the Egyptians to the Greeks, and from the 
Greeks to the Romans, long before the time of our hero, with- 
out any other recorded effect on the guests than that of a 
stimulus to present enjoyment in consideration of the brevity 
of life; his surprise and discomposure on the occasion form two 
more new and curious traits in the character of our Epicurean. 
It strikes him, at the same time, that if this were what his 
dream had sent him to look for, the pale venerable man had 
adopted a very original method of keeping his promise-to-pay : 
very original, at any rate, in those days, though quite in accord- 
ance with our more enlightened practices. 

He now becomes satisfied that he shall not find immortality 
in Alexandria, and determines to look for it in Memphis, having 
some very cogent reasons for supposing that the key to it is 
under the Pyramids. 

At Memphis he begins as usual, by amusing himself with 
the lions, and indulges himself in a number of most un-Attic 
conceits, of which the following are specimens :— 


‘1 stood before the Pyramids of Memphis, and saw them towering 
aloft, like the watch-towers of Time, from whose summit when he 
expires he will look his last.’"—p. 37. 


This is a very infelicitous conceit. The peak of a pyramid 
must be an uncomfortable dying-bed even for Time. If we 
attempt to make a picture of this figure, we must imagine the 
old ‘gentleman dying on tip-toe, and finishing his terrestrial 
career by rolling down the side of the Pyramid into the sand. 


‘The sun half sunk beneath the horizon, was taking calmly and 
gloriously his leave of the Pyramids, as he had done evening after 
evening for ages, till they had become familiar to him as the earth 
itself. On the side turned to his ray they now presented a front of 
dazzling whiteness, while on the other, their great shadows, lengthen- 
ing to the eastward, looked like the first *teps of night, hastening to 
envelope the hills of Araby in their shade.’ —p. 40. 


Here we have night in the novel attitude of stepping from 
west to east, a most extraordinary image to present itself either 
to a philosopher or a mythologist. 

In another place we have the Libyan desert like a sea, and 
Time standing by it like a tide-waiter. 


‘ Memphis, still grand, though no longer the unrivalled Memphis, 
that had borne away from Thebes the crown of supremacy, and worn 
it undisputed through so many centuries, now softened by the moon- 
light that harmonised with her decline, shone forth among her lakes, 
her pyramids, and her shrines, like a dream of glory that was soon 
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to pass away. Ruin, even now, was but too visible around her. The 
sands of the Libyan desert gained upon her like a sea; and among 
solitary columns and sphinxes, already half sunk from sight, Time 
seemed to stand waiting, till all, that now flourished around, should 
fall beneath his desolating hand like the rest. —p. 42. 


The sands of the Libyan desert gaining on Memphis like a 
sea, is an impressive though not original image, but the picture 
is altogether spoiled by the figure of Time standing waiting. 
Has Mr. Moore forgotten that time and tide wait neither for 
men nor sands? The very essence of the idea of Time is steady, 
incessant, interminable progression. If he has any business in 
the place, it is as an agent, himself silently imepaliiog the pro- 
gress of desolation, not waiting till the sands have done their 
work, in order to begin his. And as Memphis was still a 
flourishing city at least four centuries later than our very curious 
specimen of an Epicurean, Time must have stood waiting for 
no inconsiderable portion of himself. 

Again, the hero being alone in a skiff on the inundation of the 
Nile :— 

* Absorbed in such thoughts I rowed on, scarce knowing whither 
I went, till, startled by finding myself within the shadow of the City of 
the Dead, I looked up, and saw rising in succession before me pyramid 
beyond pyramid, each towering more loftily than the other, while all 
were out-topped in grandeur by one, upon whose summit the moon 
seemed to rest as on a pedestal.’—p. 51. 


This looking up just in the niek of time to catch the moon on 
the peak of the great pyramid, strikes us as a very petty strain 
ing after pantomimic effect, and as throwing away, for the sake 
of a tricksy phantasy, all the real sublimity of the picture of 
the City of the Dead by moonlight, standing (by aid of the 
inundation) on the margin of the waters. And we may, per- 
haps, be permitted to wonder how he could be startled from his 
reverie by finding himself in the shadow, when, according to 
his own showing, he was still in the full moonlight. 

We think Mr. Moore must admit, in his cooler moments, that 
these are very foolish freaks to play with Time, and the Sun, 
and the Moon, and the Pyramids. The truth is, the sublime is 
beyond his grasp; and, in aiming at it without adequate power, 
he only achieves, as many worthy aspirants have done before 
him, a pompous seizure of its close neighbour the ridiculous. 

At Memphis, Alciphron falls violently in love with a young 
priestess, whom he sees in a temple at “ the great festival of 
the Moon.” We shall extract the entire passage, in which he 
describes the commencement of his disease. 


‘On the waters all was life and gaiety. As far as eye could reach, 
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the lights of innumerable boats were seen, studding, like rubies, the 
surface of the stream. Vessels of all kinds, from the ‘ight eoracle, 
built for shooting down the cataracts, to the large yacht shat glides to 
the sound of f1:::cs,—all were afloat for this sacred festival, filled with 
crowds of the young and the gay, not only from Memphis and 
Babylon, but from cities still farther removed from the scene. 

‘ As I approached the island. I could see, glittering through the 
trees on the bank, the lamps of the pilgrims hastening to the cere- 
mony. Landing in the direction which those lights pointed out, I 
soon joined the crowd ; and, passing through a long alley of sphinxes, 
whose spangling marble shone out from the dark syeamores around 
them, in a short time reached the grand vestibule of the temple, where 
I found the ceremonies of the evening already commenced. 

‘In this vast hall, which was surrounded by a double range of 
columns, and lay open over head to the stars of heaven, I saw a- 
group of young maidens moving in a sort of measured step, between 
walk and dance, round a small shrine, upon which stood one of those 
sacred birds that, on account of the variegated colour of their wings, 
are dedicated to the moon. The vestibule was dimly lighted, there 
being but one lamp of naphtha on each of the great pillars that en- 
circled it. But having taken my station beside one of those pillars, 
I had a distinct view of the young dancers, as in succession they 
passed me. 

‘ Their long graceful drapery was as white as snow, and each wore 
leosely, beneath the rounded bosom, a dark-blue zone, or bandelet, 
studded, like the skies at midnight, with little silver stars. Through 
their dark locks was wreathed the white lily of the Nile—that flower 
being accounted as welcome to the moon as the golden blossoms of 
the bean-flower are to the sun. As they passed under the lamp, a 
gleam of light flashed from their bosoms, which I could perceive was 
the reflection of a small mirror that, in the manner of the women of 
the East, each wore beneath her left shoulder. 

‘ There was no music to regulate their steps ; but, as they grace- 
fully went round the bird on the shrine, some by the heat of the casta- 
net, some by the shrill ring of the sistrum—which they held uplifted 
in the attitude of their own divine Isis—harmoniously timed the ca- 
dence of their feet ; while others, at every step, shook a small chain 
of silver, whose sound, mingling with those of the castanets and 
sistrums, produced a wild but not an unpleasing harmony, 

‘ They seemed ull lovely ; but there was one—whose face the light 
had not yet reached, so downcast she held it—who attracted, and, at 
length, rivetted all my attention. I knew not why, but there was a 
something in those half-seen features, a charm in the very shadow 
that hung over their imagined beauty—which took me more than all 
the out-shining loveliness of her companions. So enchained was my 
fancy by this coy mystery, that her alone, of all the group, could I 
either see or think of—her alone I watched, as with the same down- 
cast brow she glided round the altar gently and aérially, as if her 
presence, like that of a spirit, was something to be felt, not seen, - 
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* Suddenly, while I gazed, the loud crash of a thousand cymbals 
was heard ;—the massy gates of the temple flew open, as if by magic, 
and a flood of radiance from the illuminated aisle filled the whole 
vestibule ; while, at the same instant, as if the light and the sounds 
were born tegether, a peal of rich harmony came mingling with the 
radiance. 

‘It was then—by that light, which shone full upon the young 
maiden’s features, as, starting at the blaze, she raised her eyes to 
the portal, and, as suddenly, let fall their lids again—it was then I 
beheld what even my own ardent imagination, in its most vivid 
dreams of beauty, had never pictured. Not Pysche herself, when 
pausing on the threshold of heaven, while its first glories fell on her 
dazzled lids, could haye looked more beautiful, or blushed with a 
more innocent shame. Often as I had felt the power of looks, none 
had ever entered into my soul so far. It was a new feeling—a new 
sense—coming as suddenly as that radiance into the vestibule, and 
at once filled my whole being—and had that vision but lingered 
another moment before my eyes, I should have wholly forgotten who 
I was and where, and thrown myself, in prostrate adoration, at her 
feet. 

‘ But scarcely had that gush of harmony been heard, when the 
sacred bird, which had till now stood motionless as an image, ex- 
panded his wings, and flew into the temple ; while his graceful young 
worshippers, with a fleetness like his own, followed,—and she who 
had left a dream in my heart never to be forgotten, vanished with the 
rest. As she went rapidly past the pillar against which I leaned, the 
ivy that encircled it caught in her drapery, and disengaged some or- 
nament which fell to the ground. It was the small mirror which | 
had seen shining on her bosom, Hastily and tremulously | picked it 
up, and hurried to restore it ;—but she was already lost to my eyes in 
the crowd. 

‘In vain I tried tofollow ;—the aisles were already filled, and num- 
bers of eager pilgrims pressed towards the portal. But the servants 
of the temple prevented all further entrance, and still, as I presented 
myself, their white wands barred the way. Perplexed and irritated 
amid that erewd of faces, regarding all as enemies that impeded my 
progress, I stood on tiptoe, gazing into the busy aisles, and with a 
heart beating as I caught, from time to time, a glimpse of some 
spangled zone, or lotur wreath, which led me to fancy that I had 
disvovered the object of my search. But it was allin vain ;—in every 
direction, files of sacred nymphs were moving, but nowhere could I 
see her whom alone I sought. 

‘In this state of breathless agitation did I stand for some time,— 
bewildered with the confusion of faces and lights, as well as with the 
clouds of incense that rolled around me,—till, fevered and impatient, 
I could endure it no longer. Forcing my way out of the vestibule into 
the cool air, I hurried back through the alley of sphinxes to the 
shore, and flung myself into my boat.’—pp. 43—49. 


He now rows away to the City of the Dead, where he sees 








360 Moore’s Epicurean. . Oct. 


two female figures, muffled up and veiled, land from a boat, and 
comforts himself with the prospect of curing his passion by a 
bonne aventure among the tombs. He follows the new comers 
till they disappear into a pyramid by a concealed opening, 
which he detects, “‘ with infinite promptitude,” and dips after 
them into subterranean passages, till he gets into a “ chapel,” 
where he again discovers the lady of his love, watching over 
a lifeless female form, in a crystal shrine, on an altar of 
granite. 


‘The lamp, by which the whole of the chapel was illuminated, 
was placed at the head of the pale image in the shrine ; and between 
its light and me stood a female form bending over the monument, as 
if to gaze upon the silent features within. The position in which 
this figure was placed, intercepting a strong light, afforded me, at 
first, but an imperfect and shadowy view of it. Yet even at this 
mere outline my heart beat high,—and memory, as it proved, had as 
much share in this feeling as imagination. For on the head chang- 
ing its position, so as to let a gleam fall on the features, I saw, with 
a transport which had almost led me to betray my lurking place, that 
it was she—the young worshipper of Isis—the same, the very same 
whom I had seen brightening the holy place where she stood, and 
looking like an inhabitant of some purer world. 

‘ The movement by which she had now given me an opportunity of 
recognising her was made in raising from the shrine a small cross * 
of silver, which lay directly over the bosom of the lifeless figure. 
Bringing it close to her lips, she kissed it with a religious fervour ; 
then turning her eyes mournfully upwards, held them fixed with an 
inspired earnestness, as if at that moment, in direct communion with 
heaven, they saw neither roof nor any other earthly barrier between 
them and the skies. 

* What a power hath innocence, whose very helplessness is its safe- 
guard—in whose presence even passion himself stands abashed_ and 
turns worshipper at the altar which he came to despoil. She who 
but a short hour before, had presented herself to my imagination as 
something I could have risked immortality to win—she whom gladly 
from the floor of her own lighted temple, in the very face of its 
proud ministers, 1 would have borne away in triumph, and defied all 
punishments, both human and sacred, to make her mine—she was 
now before me, thrown, as if by fate itself, into my power—standi 
there, beautifuland alone, with nothing but her innocence for her guard ! 
Yet, no—so touching was the purity of the whole scene, so calm and 
august that protection which the dead seemed to extend over the 
living, that every earthlier feeling was forgotten as ] gazed, and love 
itself became exalted into reverence. 

‘ Entranced, indeed, as I felt in witnessing such a scene, thus to 
enjoy it by stealth seemed a wrong, a sacrilege—and rather than let 





* A cross was, among the Egyptians, the emblem of a future life. 
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her eyes meet the flash of mine, or disturb by a whisper that sacred 
silence in which Youth and Death held communion through Love, I 
would have let my heart break, without a murmur, where I stood. 
Gently, as if life depended upon every movement, | stole away from 
that tranquil and holy scene—leaving it still tranquil and holy as I 
found it, and, gliding back through the same passages and windings 
by which I had entered, regained the narrow stair-way, and again 
ascended into light. 

‘ The sun had just risen, and, from the summit of the Arabian 
hills, was pouring down his beams into that vast valley of waters,— 
as if proud of the homage that had been paid to his own Isis, now 
fading away in the superior light of her lord. My first impulse was 
to fly from this dangerous spot, and in new loves and pleasures 
seek forgetfulness of the scene which I had witnessed. ‘‘ Once out 
of the circle of this enchantment,” I exclaimed, ‘‘ I know my own 
susceptibility to new impressions too well, to doubt that I shall soon 
break the spell that is around me.” 

* But vain were my efforts and resolves. Even while I swore to 
fly, my steps were still lingering round the pyramid—my eyes still 
turned towards the secret portal, which severed this enchantress from 
the world of the living. Hour after hour did I wander through that 
City of Silence,—till already it was noon, and under the sun’s meridian 
eye, the mighty pyramid of ‘pyramids stood, like a great spirit, 
shadowless. 

* Again did those wild and passionate feelings which had, for a 
moment, been subdued into reverence by her presence, return to 
kindle up my imagination and senses. I even reproached myself for 
the awe that had held me spell-bound before her. ‘ What would my 
companions of the Garden say, did they know that their chief—he 
whose path Love had strewed with trophies—was now pining for a 
simple Egyptian girl, in whose presence he had not dared to give 
utterance to a sigh, and who had vanquished the victor without even 
knowing her triumph !"’’"—pp. 58 —63. 


He now determines to watch at the entry for her forthcoming, 
and executes his resolution like one who well knows what be- 
longs to a watch ; for he sleeps like an ancient and most quiet 
watchman, till some time after moon-rise of the following night. 
He lets us, however, into an important secret in the art of 
watching, for he went comfortably to sleep in the confidence 
that “ his heart, if not his ear, would still be on the watch.” 
We wish we could imagine what sir Hugh Evans, who was so 
much astonished at Pistol’s “ hearing with ears,” would have 
said of a philosopher who supposed that when he was too fast 
asleep to hear with his ears, he should be able to hear with his 
heart— 


As Rosicrusian virtuosis 
Can see with ears and hear with noses, 
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Such are the frippery impertinences which ladies and lady-hke 
gentlemen call “ Pewutiful ideas !” 

He refreshes himself with dates and dried fruits from his 
boat, which he always keeps victualled for a day’s voyage, 
furnishes himself with a lamp from the same store, and deter- 
mines to re-enter the pyramid in quest of the fair unknowg. 
He is very nearly deterred by a sound which he takes for an 
ill omen, but his love overcomes his superstition, and he gets 
into “ the chapel ” again. 

We wish Mr. Moore would tell us what is the Attic word for 
a chapel. 

He finds nothing in the chapel but the crystal shrine and the 
mummy : he is awed thereby. 

_ We must stop to enumerate. The exclusive love, the omen, 
and the awe, form three more new traits in the character of 
our Epicurean. 

He discovers an outlet from the chapel, which leads him 
through narrow windings into a catacomb, at the end of which 
he finds a well, where, having occasion for both his hands, he 
finds, at the same time, very opportunely, that his lamp fits 
his head like a helmet. He gets down part of the well, by a 
hundred morsels of iron steps, then clambers through an aper- 
ture, and goes down a spiral staircase, almost as deep as 
Botiom’s dream, which had no bottom; then passes through 
two iron gates, which open at the touch of his p sey and close 
with a din as if all the echoes which had been due to all the 
noises made from the beginning of the world were being paid 
off by a run (this is not Mr. Moore’s image, but our own, 
after his fashion). He then walks into an illuminated alley, 
very like the dark walks of Vauxhall since they have been 
—— by order of the Surrey magistrates, where he finds 
odoriferous thickets flourishing without daylight or fresh air, 
like the peaches in sir George Mackenzie’s economical hot- 
house, which were very good peaches, wanting nothing but 
taste and colour, very like turnips in semblance, and no doubt 
almost as good in substance, excepting that no rhetoric could 
prevail on a pig to eat one. In this alley he hears some 
mellifluous music, consisting of ‘a harmony tapering into a 
spire of female tones, towering high and clear over all the rest ;” 
and at the peak of this spire he thinks he can “ spy his Thisbe’s 
voice. 

We wish Mr. Moore would tell us where our Athenian got 
his notion of a spire, in the sense in which the word is here 
employed. 

He proceeds into a veritable dark walk, where he smells the 
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damp of death-vaults, sees phantoms flitting, and is mystified 
by a blue flame which writes the following verses on the wall— 
* You, who would try 
Yon terrible track, 
To live or to die, 
But ne’er to look back— 


« You, who aspire 
To be purified there, 
By the terrors of fire, 
Of water and air,— 


* If danger, and pain, 

And death you despise, 
On—for again 

Into light you shall rise ; 


‘ Rise into light 
With that Secret Divine, 
Now shrouded from sight 
By the Veils of the Shrine ! 
* But if—— 
Here the letters faded away into a dead blank, more awfully intelli- 
gible than the most eloquent words. 

* A new hope now flashed across me. The dream of the Garden, 
which had been for some time almost forgotten, returned to my mind. 
* Am I, then,” I exclaimed, ‘ in the path to the promised mystery ? 
and shall the great secret of Eternal Life indeed be mine? 

« « Yes!” seemed to answer, out of the air, that spirit-voice 
which still was heard crowning the choir with its single sweetness, 
I hailed the omen with transport. Love and Immortality both beckon- 
ing me onward—who could give a thought to fear, with two such 
bright hopes in view? Having invoked and blessed that unknown 
enchantress whose steps had led me to this abode of mystery and 
knowledge, I plunged into the chasm.’—pp. 75, 76. 


After this he goes through fire and water, in a mamner not 
very dissimilar to that which the frequenters of the Italian 
Opera must remember to have seen achieved by signor Garcia 
and madame Bellocchi, in the “‘Flauto Magico” of Mozart. The 
opera and the curresponding portion of the work before us are 
both drawn from the same source, Terrasson’s Romance of 
* Sethos,” which his French biographer says contains “des détails 
curieux sur les initiations.” From these “détails curieux”’ 
Mr. Moore has helped himself liberally ; and by turning the 
absurd into the monstrous, and the improbable into the impos- 
sible, he passes his hero through a process of half-burning, 
half-drowning, and half-hanging, from which his life is only 
saved by availirig himself, on each occasion, of a fantastical 
means of escape which a single moment would have placed 
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beyond his grasp, and his apprehension of which is nothing less 
than a miracle. He is landed from the three several elements 
in which he has escaped the several perils of suspension, com- 
bustion, and submersion, in a sunless Paradise—a subterranean 
garden lighted by a composition of golden moonlight, and some 
other light (gas perhaps), where he finds shrubs and flowers, 
and, amongst other marvels, verdant turf. 

We recommend Mr. Moore to try the experiment of growing 


a pot of —? in his cellar before he again amuses the public 
with similar fantasies. 


‘Nor were there wanting inhabitants for this sunless Paradise. 
Through all the bright gardens were wandering, with the serene air 
and step of happy spirits, groups both of young and old, of venerable 
and of lovely forms, bearing, most of them, the Nile’s white flowers 
on their heads, and branches of the eternal palm in their hands ; while, 
over the verdant turf, fair children and maidens went dancing to 
aérial music, whose source was, like that of the light, invisible, but 
which filled the whole air with its mystic sweetness. 

‘ Exhausted as I was by the trials I had undergone, no sooner did 
I perceive those fair groups in the distance, than my weariness, both 
of frame and spirit, was forgotten. A thought crossed me that she, 
whom I sought, might be among them; and, notwithstanding the 
awe with which that unearthly scene inspired me, I was about to fly, 
on the instant, to ascertain my hope. But in the act of making the 
effort, I felt my robe gently pulled, and turning, beheld an aged man 
before me, whom, by the sacred hue of his garb, I knew to be a 
Hierophant. Placing a branch of the consecrated palm in my hand, 
he said, in a solemn voice, “‘ Aspirant of the Mysteries, welcome !”— 
then, regarding me for a few seconds with grave attention, added, in 
a tone of courteousness and interest, ‘‘ The victory over the body hath 
been gained !—Follow me, young Greek, to thy resting place.” 

I obeyed in silence,—and the Priest, turning away from this scene 
of splendour, into a secluded path, where the light faded away as we 
advanced, conducted me to a small pavilion, by the side of a whisper- 
ing stream, where the very spirit of slumber seemed to preside, and, 


pointing to a bed of dried poppy-leaves within it, left me to repose.’ 
—pp. 85—87. 


After a good deal of mystification, in the course of. which 
the hero begins to wish himself safe back in his boat, and has 
“his very soul chilled” several times over, the Hierophant makes 
his appearance, and expounds to him the doctrine of the immor- 
tality cf the soul, in a sort of figurative predication, which con- 
tains nothing more than what Alciphron and his brother Epicureans 
must have laughed at fifty times over, and which it certainly 
was not worth his while to go through a good singeing and 
ducking for the sake of having preached to him, as something 
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new, below+the level of the sea. He shows himself somewhat 
restive under the process, but a phantasmagoric glimpse of his 
fair enchantress, in a veil made of something like a meteor, 
which gradually becomes transparent, reconciles him to his 
locality. We cannot follow him through all the mummeries of 
his initiatory process. He is finally admitted into the Sanctuary, 
where the mighty secret is to burst upon him, in a blaze of 
light, from behind the mystical Veil. 


‘ While, with an imagination thus excited, 1 stood waiting the 
result, an increased gush of light still more awakened my attention ; 
and I saw, with an intenseness of interest which made my heart beat 
aloud, one of the corners of the mighty Veil slowly raised up. I now 
felt that the Great Secret—whatever it might be—was at hand. A 
vague hope even crossed my mind—so wholly had imagination resumed 
her empire—that the splendid promise of my dream was on the point 
of being realised !'—p. 128. 


But, instead of the Great Mystery, a female form slips out 
from under a corner of the curtain, and placing the end of a 
riband gently in his hand, says, in a tremulous whisper, “ Fol- 
low, and be silent.” 

He follows her accordingly, leaving the Mighty Mystery to 
expound itself to his vacant place. She conducts him through 
a long series of zig-zags and inclined planes, up and down 
which they go shooting like arrows, in a mechanical car, to the 
foot of an old ascent of innumerable stairs, from whence they 
emerge into day-light in a ruined temple, on an island in Lake 
Maris. 

The young lady, who turns out to be his beautiful unknown, 
faints away ; and, on her recovery, inquires for the “ venerable 
Athenian” whom she had brought with her out of the bowels 
of the earth. It seems that a Philosophic Chairman of twenty- 
four was quite out of her calculation of the Athenian character. 
She is alarmed at finding that the supposed old gentleman is a 
young one ; but, having no time to lose, she exclaims, “ To the 

ile, without delay!” Alciphron hails one of the boats which 
ply on the lake for hire, and 


‘without a word, a look, that could alarm, even by its kindness, 
or disturb that innocent confidence which she now placed in me, led 
her down by the winding path to the boat. 

‘Every thing looked smiling around us as we embarked. The 
morning was now in its first freshness, and the path of the breeze 
might be traced over the lake, wakening up its waters from their 
sleep of the night. The gay, golden-winged birds that haunt these 
shores, were, in every direction, skimming along the lake; while, 
with a graver consciousness of beauty, the swan and the pelican were 
VOL, VIII.—w. R,. 28 
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seen dressing their white plumage in the mirror of its wave.’—pp. 
141, 142. 


“The swan and the pelican were seen dressing their white 
plumage in the mirror of its wave.” Whether the pelican uses 
water as a looking-glass to dress itself by, we have never had 
an opportunity of determining by observation, but we are very 
certain that the swan does not. The swan never looks into the 
water for any purpose but to detect food. It trims its plumage 
with its beak, pretty much as a cat trims its fur with its tongue, 
and no more uses the water it floats on as a mirror to assist the 
operation, than the cat uses the carpet or cushion it sits on for 
the same purpose. And even if this were, which it ig not, a 
habit of the swan, it would have been very inconvenient to 
practise it on the occasion in question, ona lake ruffled by a 
breeze sufficiently strong to impel a sailing-boat with considerable 
speed. This it is to paint from books and imagination, and 
not from nature. Mr. Wordsworth’ says of a swan and a lake 
which he has seen, 


“«* The swan, on still St. Mary’s lake, 
Floats double, swan and shadow.” 


Mr. Moore says of a swan and a lake, which he has not seen, 
“‘The swan dresses its white plumage in the mirror of the ruffled 
waters.” In the former passage there are picturesqueness, 
simplicity, and truth: in the latter, a conceit, a misrepresenta- 
tion, and an impossibility. We can pardon a cockney poet who 
says of a young actress, more than commonly rosy, that she is 
as “ white as a cygnet,” which all who have ever seen one know 
to be brown; we can pardon him when he calls the most rigid 
of trees the “bending cedar;” and the most wiry of foliage 
the “ trembling pine-leaf ;” we can pardon the magazine-critics 
when they extol this, and a great mass of congenial poetry, for 
its prodigious truth to nature; but we cannot allow his and 
their impunity to pass into a precedent for a similar method of 
dealing with natural objects on the part of an author who 
quotes Greek, and has had opportunities of observation beyond 
the Regent’s Park. 

The boat has a pavilion in which the beautiful Egyptian 
reposes, and in which Alciphron takes a “ reverential” view of 
her as she meditates over a small volume, which afterwards 
turns out to be the Bible as appointed to be read in churches in 
the third century. An explanation is then given of the process 
by which the young Egyptian priestess had become a Christian. 
Her mother, it seems, had been employed as a scribe by no less 
a personage than Father Origen, and had copied for him all the 
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Bible and all his Commentaries thereon, which pleasant occupa 
tion caused “ the divine truths, so eloquently illustrated, to find 
their way by degrees from the page to her heart.” She after- 
wards married a Pagan, who left her a widow in Memphis, 
where being a lone woman, in want of a situation, she applied 
for the first vacancy in the service of the Sacred College, and 
was elected a priestess of Isis, Here she gave birth to her 
daughter Alethe. 

So here is a pregnant woman elected a priestess of Isis, and 
lying-in, as a matter of course, under the auspices of the Sacred 

ollege ! 

Theora has educated her daughter Alethe secretly as a Christian, 
and has bequeathed her the sacred yolume, and a commission to 
take the first opportunity of escaping from Memphis to the 
mountains of the Said, where caus a venerable Father who 
will take charge of her. 

Alciphron conveys her faithfully to her destination, not 
without reluctance, which he expresses in the following most 
extraordinary manner. 


‘ Were we left to each other, as on this silent river, in this undis- 
turbed communion of thoughts and feelings, I knew too well, I 
thought, bath her sex’s nature and my own, to feel a doubt that love 
would ultimately triumph. But the severity of the guardianship to 
which I must resign her,—some monk of the desert, some stern 
Solitary,—the influence such a monitor would gain over her mind, and 
the horror with which, ere long, she would be taught to regard the 
reprobate infidel on whom she now smiled,—in all this prospect I saw 
nothing but despair. After a few short hours, my happiness would 
be at an end, and such a dark chasm open between our fates, as must 
sever them, far as earth is from heaven, asunder. 

‘It was true, she was now wholly in my power. I feared no witnesses 
but those of earth, and the solitude of the desert was at hand. But 
though I acknowledged not a heaven, 1 worshipped her who was, to 
me, its type and substitute. Hf, at any moment, a single thought of 
wrong or deceit, towards a creature so sacred, arose in my mind, one 
look from her innocent eyes averted the sacrilege. Even passion itself 
felt a holy fear in her presence,—like the flame trembling in the breeze 
of the sanctuary,—and Love, pure Love, stood in place of Religion.’— 
pp. 204—206. 


The Epicurean, therefore, is a person altogether without 
morality; nothing but religion, and the acknowledgment of a 
heaven, would have prevented him from ravishing the young 
lady in the desert ; and as he had no religion, and no acknow- 
ledgment of a heaven, he made both the one and the other out 
of the sacredness of his passion, 

This is another new trait in the character of our Epicurean, 
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that he has no morality ; and that he is only restrained by a 
very curious substitute for religion, of his own manufacture, 
from the perpetration of a yg moral wrong. 

Before he conducts his fair charge to the holy man, he 
dismisses his first boat at a point of the river above his 
destination, and the boatmen, instead of returning home after 
their job, accommodate themselves to his purpose of avoiding 
observation, by continuing their voyage up the river by them- 
selves, for no purpose of their own that we can divine, unless 
that as they had been well paid by the philosopher, they thought 
they would give themselves a holiday, and drink out the profits 
at Thebes : speculating, perhaps, on a back fare from thence to 
Memphis. If we had hired a “ pair of oars” at Westminster, 
to row us to Windsor, we should be much surprised, after land- 
ing at Eton Bridge, to see our badged boatmen pulling away 
for Maidenhead instead of dropping back to London. Fiction 
should regard probability even in trifles, 

Alciphron now purchases a boat, which he rows himself, and 


‘ After a short delay, we were again afloat down the current ;—the 
sun just then sinking, in conscious glory, over his own golden shrines 
in the Libyan waste. 

‘The evening was more ealm and lovely than any that yet had 
smiled upon our voyage; and, as we left the bank, there came 
soothingly over our ears a~strain of sweet, rustic melody from the 
shore. It was the voice of a young Nubian girl, whom we saw 
kneeling on the bank before an acacia, and singing, while her 
companions stood round, the wild song of invocation, which, in her 
country they address to that enchanted tree :— 

««*Oh! Abyssinian tree, 
We pray, we pray, to thee ; 
By the glow of thy golden fruit, 
And the violet hue of thy flower, 
And the greeting mute 
Of thy bough’s salute 
To the stranger who seeks thy bower. 


II. 
«Oh! Abyssinian tree, 
How the traveller blesses thee, 
When the night no moon allows, 
And the sun-set hour is near, 
And thou bend’st thy boughs 
To kiss his brows, 
Saying, * Come rest thee here.’ 
h! Abyssinian tree, 
Thus bow thy head to me !” 


In the burthen of this song the companions of the young Nubian 
joined ; and we heard the words, ‘‘ Oh! Abyssinian tree,” dying away 
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on the breeze, long after the whole group had been lost to our eyes.’ — 
pp. 215—217. 


We cannot help thinking, that Mr. Moore had Mr. Coleridge’s 

Abyssinian maid in his eye :— 

‘ A damsel with a dulcimer, 

Tn a vision once I saw ; 

It was an Abyssinian maid, 

And on her dulcimer she played, 

Singing of Mount Abora. 
Mr. Moore’s is a pleasing picture, and it is certainly not a 
copy. Still we cannot help thinking, that we owe the Nubian 
girl and her song, to the Abyssinian damsel and her dulcimer. 

We are the more induced to this opinion, by the way in 
which the word Abyssinian is pressed into the service. The 
Nubian girl in Egypt, might, with great propriety, call a tree of 
her native Jand a Nubian tree, but what was Abyssinia more 
than Egypt to her? Why was it to her, more an Abyssinian 
than an Egyptian tree? For no reason we can imagine, but 
that Mr. Coleridge had seen in a vision an Abyssinian damsel 
with a dulcimer, and that the word Abyssinian had a very pretty 
effect in Mr. Coleridge’s verses. 

At length turning from the Nile up the remains of an old 
canal, he lands among some dreary rocks, and lodges his fair 
charge in the hands of Father Melanius, and being spell-bound 
by his passion, intimates his desire to remain near the holy sage 
and receive ghostly instruction. The Father gives him an 
uncomfortable place to live in, and a comfortable book to read, 
and the Epicurean sits down in sober sadness to study the 
Scriptures. 


‘ Impatient, however, to possess myself of the elements of a faith, 
on which—whatever it might promise for hereafter—1 felt that my 
happiness here depended, I turned over the pages with an earnestness 
and avidity, such as never even the most favourite of my studies had 
awakened in me. Though, like all who seek but the surface of learn- 
ing, I flew desultorily over the leaves, lighting only on the more pro- 
minent and shining points, I yet found myself, even in this undisci- 
plined career, arrested, at every page, by the awful, the supernatural 
sublimity, the alternate melancholy and grandeur of the images that 
crowded upon me. 

‘I had, till now, known the Hebrew theology but through the 
platonising refinements of Philo ;—as, in like manner, for my know- 
ledge of the Christian doctrine I was indebted to my brother Epicu- 
reans, Lucian and Celsus. Little, therefore, was I prepared for the 
simple majesty, the high tone of inspiration,—the poetry, in short, of 
heaven that breathed throughout these oracles. Could admiration 
have kindled faith, I should, that night, have been a believer; so 
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elevated, so awed was my imagination by that wonderful book,—its 
warnings of woe, its announcements of glory, and its unrivalled 
strains of adoration and sorrow. 

* Hour after hour, with the same eager and desultory curiosity, did 
I turn over the leaves ;—and when, at length, I lay down to rest, my 
fancy was still haunted by the impressions it had received. I went 
again through the various scenes of which I had read ; again called 
up, in sleep, the bright images that had charmed me, and, when 
wakened at day-break by the hymn from the chapel, fancied myself 
still listening to the sound of the winds sighing mournfully through 
the harps of Israel on the willows.—pp. 950961. 


The truth of the Christian Religion is too clearly established 
amongst us to admit of dispute. The question is not what we 
think of it, but what an Epicurean President was likely to think 
of it. The opinions here expressed, are as un-Epicurean as the 
language and sentiments are decidedly un-Attic. The wisdom 
of St. Paul was “‘ to the Greeks foolishness.” And if Alciphron 
had been at all a fair specimen of either an Epicurean or an 
Athenian, Justinian would have spared himself the trouble of 
suppressing the schools of Athens. 

The old hermit visits him every night, and regales him with 
a sermon in the open air; and the good Father is so delighted 
with his exemplary patience under the infliction, that he 
betroths him to Alethe. 

His dreams of happiness are dissipated by a new persecution 
of the Christians. Melanius is put to death in the forum of 
Antinde, and Alethe is destroyed by an artifice of Orcus the 
high priest of Memphis, who is a very busy agent in the perse- 
cution. 

Alciphron, who has been wounded in an endeavour to rescue 
Alethe, is admitted through the friendship of a tribune to the 
prison, whence she is to be led either to recant or suffer on the 
morrow. 


‘Even in yielding reluctantly to this brief respite, the inhuman 
priest would accompany it with some mark of his vengeante. 
Whether for the pleasure (observed the tribute) of mingling mockery 
with his cruelty, or as a warning to her of the doom she must ulti- 
mately expect, he gave orders that there should be tied round her 
brow one of those chaplets of coral, with which it is the ¢ustom of 
young Christian maidens to array themselves on the day of their 
martyrdom ;—‘ and, thus fearfully adorned,” said he, “ she was led 
away, amid the gaze of the pitying multitude, to prison.” 

‘ With these details the Short interval till-night-fall—every minute 
of which seemed an age—was occupied. As soon as it grew dark, I 
was placed upon a litter~«my wound, though not dangerous, requiring 
such a conveyancesand conducted, under the guidance of my friend, 
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to the prison. Through his interest with the guard, we were without 
difficulty admitted, and I was borne into the chamber where the 
maiden lay immured. Even the veteran guardian of the place seemed 
touched with compassion for his prisoner, and, supposing her to be 
asleep, had the litter placed gently near her. 

‘She was half reclining, with her face hid in her hands, upon a 
couch—at the foot of which stood an idol, over whose hideous 
features a lamp of naphtha, hanging from the ceiling, shed a wild and 
ghastly glare. Ona table before the image stood a censer, with a 
small vessel of incense beside it—one grain of which, thrown volun- 
tarily into the flame, would, even now, save that precious life. So 
strange, so fearful was the whole scene, that I almost doubted its 
reality. Alethe! my own, happy Alethe! can it, I thought, be thou 
that I look upon ? 

‘She now, slowly and with difficulty, raised her head from the 
couch ; on observing which, the kind tribune withdrew, and we were 
left alone. There was a paleness, as of death, over her features ; and 
those eyes, which when last I saw them, were but too bright, too 
happy for this world, looked dim and sunken. In raising herself up, 
she put her hand, as if from pain, to her forehead, whose marble hue 
but appeared more death-like from those red bands that lay so awfully 
across it. , 

‘ After wandering vaguely for a minute, her eyes rested upon me,— 
and, with a shriek, half terror, half joy, she sprung from the couch, 
and sunk upon her knees by my side. She had believed me dead ; 
and, even now, scarcely trusted her senses. ‘‘ My husband ! my love !” 
she exclaimed ; ‘‘oh, if thou comest to call me from this world, 
behold I am ready!’’ In saying thus, she pointed wildly to that 
ominous wreath, and then dropped her head down upon my knee, as 
if an arrow had pierced it. 

« « Alethe !"—I cried, terrified to the very soul by that mysterious 
pang—and the sound of my veice seemed to reanimate her ;—she 
looked up, with a faint smile, in my face. Her thoughts, which had 
evidently been wandering, became collected; and in her joy at my 
safety, her sorrow at my suffering, she forgot wholly the fate that 
impended over herself. Love, innocent love, alone occupied all her 
thoughts ; and the tenderness with which she spoke,—oh, at any other 
moment, how I would have listened, have lingered upon, have blessed 
every word ! 

« But the time flew fast—the dreadful morrow was approaching. 
Already I saw her writhing in the hands.of the torturer,—the flames, 
the racks, the wheels were before my eyes! Half frantic with the 
fear that her resolution was fixed, I flung myself from the litter, in an 
agony of weeping, and supplicated her, by the love she bore me, by 
the happiness that awaited us, by her own merciful God, who was too 

d to require such a sacrifice,—by all that the most passionate 
anxiety could dictate, I implored that she would avert from us the 
doom that was coming, and—but for once—comply with the vain 
ceremony demanded of her. 
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‘ Shrinking from me, as I spoke,—but with a look more of sorrow 
than reproach,—‘* What, thou, too !" she said mournfully,‘ thou, 
into whose spirit I had fondly hoped the same heavenly truth had 
descended as into my own! Qh, be not thou leagued with those who 
would tempt me to ‘ make shipwreck of my faith !’ Thou, who couldst 
alone bind me to life; use not thy power; but let me die, as He I 
serve hath commanded,—die for the truth. Remember the holy 
lessons we heard on those nights, those happy nights, when both the 
present and future smiled upon us,—when even the gift of eternal 
life came more welcome to my soul, from the blessed conviction that 
thou wert to be a sharer in it ;—shall I forfeit now that divine 
privilege ? shall I deny the true God, whom we then learned to love ? 

***No, my own betrothed,” she continued,—pointing to the two 
rings on her finger,—‘ behold these pledges,—they are both sacred. 
I should have been as true to thee as I am now to heaven,—nor in 
that life to which I am hastening shall our love be forgotten. Should 
the baptism of fire, through which I shall pass to-morrow, make me 
worthy to be heard before the throne of grace, I will intercede for thy 
soul—I will pray that it may yet share with mine that ‘ inheritance, 
immortal and undefiled,’ which Mercy offers, and that thou,—my dear 
mother,—and I—” 

‘She here dropped her voice; the momentary animation, with 
which devotion and affection had inspired her, vanished ;—and a 
darkness overspread all her features, a livid darkness,—like the coming 
of death—that made me shudder through every limb. Seizing my 
hand convulsively, and looking at me with a fearful eagerness, as if 
anxious to hear some consoling assurance from my own lips,— 
“* Believe me,” she continued, ‘‘ not all the torments they are pre- 
paring for me,—not even this deep, burning pain in my brow, which 
they will hardly equal,— could be half so dreadful to me as the 
thought that I leave thee—” 

* Here her voice again failed; her head sunk upon my arm, and 
—merciful God, let me forget what I then felt,—I saw that she was 
dying! Whether I uttered any cry I know not ;—but the tribune 
came rushing into the chamber, and looking on the maiden, said, with 
a face full of horror, “‘ It is but too true!” 

* He then told me in alow voice, what he had just learned from 
the guardian of the prison, that the band round the young Christian’s 
brow was—oh horrible cruelty !—a compound of the most deadly 
poison,—the hellish invention of Orcus, to satiate his vengeance, and 
make the fate of his poor victim secure. My first movement was 
to untie that fatal wreath,—but it would not come away—it would 
not come away ! 

* Roused by the pain, she again looked in my face ; but, unable to 
speak, took hastily from her bosom the small silver cross which she 
had brought with her from my cave. Having prest it to her own 
lips, she held it anxiously to mine, and seeing me kiss the holy symbol 
with fervour, looked happy and smiled. The agony of death seemed 
to have passed away ;—there came suddenly over her features a 
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heavenly light, some share of which I felt descending into my own 
soul, and in a few minutes more, she expired in my arms.’—pp. 299 
—306. 


This concluding scene is affectingly drawn. It has, though 
not altogether free from them, less of affectation and conceit 
than the greater portion of the volume. It is followed by this 
supplement. 

* Here ends the Manuscript ; but, on the outer cover there is, in the 
hand-writing of a much later period, the following Notice, ex- 
tracted, as it appears, from some Egyptian Martyrology :— 

‘ Alciphron,—an Epicurean philosopher, converted to Christianity, 
A.D. 257, by a young Egyptian maiden, who suffered martyrdom in 
that year. Immediately upon her death he betook himself to the 
desert, and lived a life, it is said, of much holiness and penitence. 
During the persecution under Dioclesian, his sufferings for the faith 
were most exemplary; and, being at length, at an advanced age, 
condemned to hard labour, for refusing to comply with an Imperial 
edict, he died at the brass mines of Palestine, a. p. 297.— 

‘ As Alciphron held the opinions maintained since by Arius, his 
memory has not been spared by Athanasian writers, who, among 
other charges, accuse him of having .been addicted to the superstitions 
of Egypt. For this calumny, however, there appears to be no better 
foundation than a circumstance, recorded by one of his brother monks, 
that there was found, after his death, a small metal mirror, like those 
used in the ceremonies of Isis, suspended round his neck.’—pp. 306. 
307. 

As our philosopher’s convictions against Christianity remained 
unshaken up to the night of his mistress’s death, it is left to be 
concluded, that her death converted him, for she alone has the 
credit of the conversion. He is converted, therefore, not by 
reason, but by passion, as a philosopher of Mr. Moore’s making 
ought to be. 

In our preceding remarks, we have, for the sake of carrying 
on the story to its close, glanced briefly at some points which 
we shall now notice more in detail. 

Mr. Moore has misrepresented the Epicurean philosophy, 
and the character of the later Epicureans. He has drawn an 
Epicurean according to the vulgar notion entertained of that 
character by persons who know nothing about the matter. 

It is not consistent either with our limits, or with the 
importance of the subject before us, to five even a general out- 
line of the philosophy of Epicurus. We shall merely give a 
specimen of it. 

Epicurus taught that happiness is the end of life: that there 
is no happiness without pleasure: that all pleasure is in itself 
good, and that all pain is in itself evil; but that present plea- 
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sufe is to be avoided in the prospect of future pain, and that 
present pain is to be endured for the sake of future pleasure: 
that the true and only permanent pleasure of man is peace of 
body and mind: that the state in which the body is without 
pain, and the mind without perturbation, is the perfect health 
of the whole man: that the peace of the body is to be obtained 
especially by two means—Temperance, or a sober and continent 
life, to ecp off corporeal diseases which arise mostly from 
the opposite vice, and Fortitude to endure them with a constant 
mind, and not exasperate them by impatience: that beyond 
this all that concerns the body belongs to medicine: that Phi- 
losophy is the medicine of the mind, that the two capital 
diseases of the mind are Cupidity and Fear, of which Care is 
the incessant adjunct, as Pain is of the diseases of the body ; 
the Cupidity, for instance, of honours and riches, and the Fear 
of the gods and of death; and that these discases being the 
offspring of ignorance and error, are to be cured by knowledge 
and reason. 


** Hunc igitur terrorem animi tenebrasque necesse est 
Non radii solis nec lucida tela diei 
Discutiant, sed nature species, ratioque.”—Lucr. 


He taught that happiness, or the greatest portion of perma- 
nent pleasure, is only to be attained by strict obedience to the 
dictates of right reason ; that strict obedience to those dictates 
constitutes the virtue called prudence, and that all virtue is 
either prudence or a derivative from it. 

“It is not possible,” he says, in the Kupfa: Ad&au, “ to live 
pansy unless prudently, becomingly, and justly: nor to 
ive prudently, becomingly, and justly, and not at the same 
time pleasurably: nor to live imprudently, unbecomingly, and 
unjustly, and not at the same time unpleasurably. 

“* Natural justice is the symbol of utility, or of that which 
conduces among men to prevent the inflicting, or suffering, of 
injury. Td ric pbatwe dikaov tori cipfsorov rs cuupépovrog, 
tig Td pa) BAGTTEv aGAAHAOvE, unde BAdTTETat. 

“ Universally considered, that which is just, or that which is 
most useful in the general society of men, is the same to all, 
but, particularly considered, it results from local circumstances 
and other causes, that that which is deemed to be just is not 
the same to all. 

“Of those things which are generally held to be just, that 
which is proved by experience to be useful in the mutual 
necessities of society has the true character of justice, if it be 
the same to all. But if any do a thing which is generally 
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held to be just, and yet it result not to the common benefit of 
society, it has no longer the true character of justice.” 

Thus Epicurus first taught, that general utility, or as 
Bentham expresses it, “the greatest happiness of the greatest 
number,” is the legitimate end of philosophy ; and it is curious 
to see the same class of persons decrying the same doctrine as 
impracticably dry, when the word utility precedes the word 
pleasure, and as too practicably voluptuous when the word 
pleasure precedes the word utility. So much are small minds 
the slaves of words. 

It may be said, however, that the doctrines of the Epicurean 
philosophy prove nothing for the practice of its disciples ; and 
that as even the Church of England furnishes an occasional 
instance of a clergyman, who has noclaim but his complexion, to 
be esteemed the pink of good living, so the school of Epicurus, 
which was a false light of the gentiles, may have furnished 
many such instances. But here we must appeal to experience. 

Lucian, speaking of Alexander the false prophet, who publicly 
burned the KYPIAI AOZAI of Epicurus, says : “ The miscreant 
did not know of how much good that book is the cause, to those 
who fall in with it; how much peace and imperturbability 
and freedom it works in them, alienating them from fears and 
phantasies, and portents, and vain hopes, and superfluous de- 
sires ; putting into them intellect and truth, and purifying most 
truly their opinions, not with torch and squill, and such like 
fooleries, but with right reason, and truth, and free speaking.” 
“Ev yav Kat yeAowdraroy exofnsev 6 AdéEavdpoc’ eipdy yap 
rac Eméps xuplac Sd&ac, rd xdANorov, we olaSa, roy [3iBAlwr, 
kat keparawdwe mepiéxov, rig ravdpd¢ coglag ta Sdypara, 
xoulaag é¢ tiv ayopay péony, tavoev imi EbAwd ov«lvwv, we 
SnSev avrov KatrapAtywr, Kal rv oroddy ig SdAacoay 2EfBarev, 
tre kal xpnopov emipSeyEauevoc* 

IluproAéew xéXona dd&ag dAaocio yépovrog" 

Oix eidH¢ 6 Kardparog bowv dyaSav rd PiPAlov éectivo roig 
tytuxsoww dirov ylyvera, cat Sonv avroic ciphvyv Kat drapaElav 
Kat éhevSeplay evepyaZerar, Seysdrwv piv cul pacpdrwy, kalrepdrwy 
aradXdrrov, cal tAridwy paralwy, kal repirra@y emSupdy" viv 8 kat 
aAdfSeav evriSiv, cad kaSaipov, we dAnS&¢, rae yvwmae, & da8l Kat 
axidry, Kai raig rorabraic prvaplacc, ara Ady dpSq, Kal” .- 
Selg, cat rappnota’”—Lucian. in Pseudom. 

This is Lucian’s testimony to the practical effect of the 
Epicurean philosophy on the character of its disciples: It 
would be easy, by a concise biography of many of the later 
Epicureans, from Atticus, Lucretius, Viegil and Horace, down 
to Lucian and his friends, to show that the,picture is true. 

a. 
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The very names we have mentioned, are among the brightest 
ornaments of the human race: and, without entering into any 
particulars of their lives, we shall simply say, without fear of 
contradiction, that none of them spoke or acted in any one 
point like Mr. Moore’s hero. He has drawn a portrait of every 
thing that an eminent Epicurean was not, and presents it to us 
as a fair specimen of what he was. Hamlet’s uncle might as 
fairly have sat for the portrait of Hamlet’s father. 

It is a crying sin of the work, that it sets at nought the power 
of education. "To the latest hour of the existence of the schools 
of Athens, the chiefs of the schools were proficients in the 
philosophy of their masters. We have seen what the Epicurean 
philosophy was, and what were its effects on the character of 
its disciples. The language of Mr. Moore’s hero shows as 
little trace of any knowledge of the principles of that phi- 
losophy, as his conduct of any practical obedience to its pre- 


cepts. 

There was nothing on which the Epicureans more strongly 
insisted, than on their favourite dogma of the mortality of the 
soul. ‘ Death,” says Epicurus, “is nothing to us. All good 
and evil are in sensation, and death is the privation of sensa- 
tion. The right knowledge of this truth, that death is nothing 
to us, makes the mortality of life a source of enjoyment ; not 
adding an uncertain time, but taking away the desire of im- 
mortality. For there can be nothing terrible in life to him who 
clearly perceives that there is nothing terrible in the privation 
of life. So that he is a fool who says he fears death ; not be- 
cause it will give him pain when present, but because the an- 
ticipation of it is painful. For it 1s vain to fear the arrival of 
that which will cause no annoyance when arrived. Therefore, 
the most fearful of evils, death, is nothing to us, since while 
we are, death is not present, and when death is present, we 
are not. Death, accordingly, concerns not either the living or 
the dead ; since it touches not the living, and the dead have 
no feeling of its presence. 

“ But the many shrink from death, both as the greatest of 
evils, and as the cessation of the things of life. But it is vain 
to fear the privation of life, when in that privation there is no 
life to judge, if there be any evil in the privation.” 

This doctrine his disciples inculcated, never in the language 
of regret and despondency, but always in that of exultation 
and triumph. Their philosophy trampled under its feet the 
fear of death and of Acheron : 


—— Metus omnes et inexorabile fatum 
Subjecit pedibus, strepitumque Acherontis avari !—Virg. 
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Nil igitur mors est, ad nos neque pertinet hilum, 
Quandoquidem natura animi mortalis habetur, &c.—Lucr. 


Post mortem nihil est, ipsaque mors nihil, 
Velocis spatii meta novissima, &c.—Seneca. (Tr.) 


They were so little conscious of the error of their way, that 
they considered the hankerers after immortality as the lowest 
of the human race, and regarded them with measureless con- 
tempt. 

Tu verd dubitabis et indignabere obire, 

Mortua quoi vita est propé jam vivo atque videnti ? 
Qui somno partem majorem conteris evi ? 

Et vigilans stertis, nec somnia cernere cessas, 
Sollicitamque geris cassi formidine mentem ?—Lucr. 


The belief in the verity of dreams, they classed with the 
lowest credulity, with the belief in witchcraft, and raw-head-and 


bloody-bones. 


Somnia, terrores magicos, miracula, sagas, 
Nocturnos lemures, portentaque Thessala rides >—Hor. 


In England, we all believe in the immortality of the soul, 
and some of us believe in the verity of dreams ; but, we repeat, 
the question is not what we think of these matters, but what 
the eienene thought of them; and, knowing what we know 
of the Epicureans, both in respect of their theories and their 
practice, we must say, that there never was a more outrageous 
oe on the extent of public ignorance, than to send the 
chief of the sect on such an errand as the quest of immortality, 
in obedience to such a counsellor as an old man in a dream. 

The hero’s violent and exclusive passion, which is the main- 
spring of the entire narrative, is as much out of character as 
the motives of his visit to Egypt; and not a whit less so are 
many of the minor circumstances. He is influenced by 
omens as well as by dreams. He is scared by a skeleton, and 
awed by a mummy. He has no more morality than any ordi- 
nary “gay deceiver,” and makes a substitute for it out of a 
chivalrous feeling, which scarcely existed before the days of 
Orlando Innamorato. 

We think we could enlighten Mr. Moore with respect, not 
merely to the Epicurean, but the general Greek notions of love ; 
but this is not the time and place. We shall not enter into the 
minor misprisions of character. We shall content ourselves with 
citing from Diogenes Laertius a few precepts of the Epicurean 
philosophy, which this precious specimen of a disciple and 
successor most flagrantly violates. 
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“"EpacSiocota rov copdy & doxei avroie, s0& Sedwepmrev elvar 
tov "Epwra.’—* They consider that the wise man will not fall in 
love, and that love is not of divine origin.” Our hero falls in love 
like a knight-errant, and talks of the sacredness of his passion 
like a Petrarch. 

“ Obs pnropeicav Katwc.”—* Not to write in a style made 
up of figures and flourishes.’’ Our philosopher’s style is made 
up of nothing else. 

“ Od8? vucrepsicev tv péSy.”—* Not to pass the night in 
getting half-seas-over.” Our philosopher, before he falls in 
love, passes the greater part of his nights in this fashion. 

“Toxy re avrird—eoSa.”—* To be well prepared against 
fortune.” No man is less so: he is in a fever and a frenzy 
at every change. 

“ Tlowuard te dyvojoeyv, 8x av tromacv.”—“To abstain from 
all knowledge of poems, and not to makeany.” We cannot say 
that our hero has any knowledge of poems, or that there is not 
very satisfactory evidence of his abstaining from all knowledge 
of them, and of every thing else : but he makes a few in the style 
of sir Hugh Evans’s favourite ditty, about fragrant posies and 
beds of roses, and 


** Shallow rivers, to whose falls 
Melodious birds sing madrigals.” 


If our hero had transgressed this precept to as much purpose 
as Lucretius, it would be a very different matter. 

The author has misrepresented the Egyptian Mysteries almost 
as much as the Epicurean Philosophy ; and we intended to have 
said something on this head, but we have already exceeded the 
limits which we proposed to assign to this work. It would be 
easy to show that Mr, Moore has not provided himself with 
any portion of that information respecting the Mysteries which 
the classical authors afford, and that he has contented himself 
with travestying a portion of a forgotten French romance; but 
it would be a waste of time to discuss these matters with an 
author who elects a pregnant woman a priestess of Isis; and it 
is a matter more of curiosity than of importance, to ascertain 
the precise nature of the solemn farce, which the priests of an 
exploded religion enacted in the bowels of the earth. It is of 
much less consequence to us to set this point in a clear light, 
than it will be to our posterity to erue from the rust of anti- 
quity the genuine representation of Punch, if that most enter- 
taining personage should ever be incrusted with that perilous 
wrugo. Mr. Moore’s picture resembles what it professes to 
represent, at least as well as Macedon does Monmouth : “ there 
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are mummeries in both ;” quite enough, we hope, to save him 
from the vengeance of Isis. But the doctrines and character 
of Epicurus and his followers it will always be important for 
mankind thoroughly to understand and appreciate, and for all 
who love mankind to liberate from that mass of misrepresenta- 
tion, which the deluders and deluded of all ages have heaped 
— them, and not permit them to be made with impunity the 
playthings of a petty carping at popularity among the most 
worthless, though, unhappily, not the least influential, portion 
of the reading public. 

The work is evidently that of an author aiming at popularity. 
Every page, every sentence, is written manifestly ad captandum. 
We always see the actor with his eye on the audience. 

For an author recognised by all the Magazines as a “ bril- 
liant and sparkling” genius—assumed by himself and his friends 
to be a most accomplished classic—having written, and in part 
composed, many scores of tender madrigals, which have been 
warbled by half the marriageable misses, in half the drawing- 
rooms of the three kingdoms—having trespassed so far beyond 
the bounds of every-day opinions, as almost to incur the sus- 
picion of being a whig—for such an author, so learned, so 
accomplished, and so popular, to offer up such a homage to 
fashionable truth, as to immolate his Athenian idols on the altar 
of blue sanctity, it might be expected there would be more 
rejoicing over him in the ccerulean heaven, than over ninety- 
nine established sermonisers and regular inditers of tracts: and so 
we believe it has turned out. The book reads on lightly and 
pleasantly. It commits no sins on the score of knowledge, 
which the audience it is made for is likely to detect; it commits 
no material offence, except against what was thought good taste 
in Athens, and against the doctrines and memories of all that is 
most illustrious in the Pagan world ; and, if that be an error, 
it is a pious one, and the author is to be the better loved for it. 

The “ Quarterly Review” made a very good hit, by demon- 
strating to the satisfaction of the orthodox, that the character 
of Socrates was much more correctly drawn by Aristophanes, 
than by Plato and Xenophon; that, in short, Aristophanes 
himself was the great philosopher of Athens, and that Socrates 
being given to thinking, and other yillanies, especially to a 
most lewd propensity of enlightening the people, was a very fit 
subject to be twice executed, first, in a farce, and afterwards 
by the finisher of the law. We believe these articles of the 
Quarterly have nothing simile aut secundum in letters, excepting 
Jack Cade’s judgment on lord Say; and, asa portion of our 
morbid anatomy of the periodical press, we may one day exhi- 








380 Moore’s Epicurean, Oct. 


bit them to the public, stripped of the integuments of cant, 
sophistry, and false learning, in which they are enveloped. 

he notes are chiefly remarkable for a display of reading, the 
value of which may be judged of by one or two specimens. 

Mr. Moore thinks the Egyptians were not negroes, and that 


they were very handsome people. 


‘De Pauw, the great depreciator of every thing Egyptian, has on 
the authority of a passage in Allian, presumed to affix to the country- 
women of Cleopatra, the stigma of complete and unredeemed ugliness. 
The following line of Euripides, however, is an answer to such 
charges :— 

© Ness pay aide xadAsmapSevo: pou.” "—p. 310. 


In this small space are two great misprisions. Cleopatra was 
a Greek, the daughter of Ptolemy Kulotes. The Egyptian 
women were as much the countrywomen of Cleopatra, as the 
Hindoo women are the countrywomen of lady Hastings. And 
with respect to the line of Euripides, which is the first line of 
Helena, the allusion is so obviously to the nymphs of the 
stream, that it seems scarcely possible for any reader, even 
moderately familiar with the Greek poets, to apply it to the 
mortal maids of the land. If Euripides had been thinking of 
the latter, he would at least have placed them on the banks, 
and not in the water. 

This line signifies, according to Mr. Moore, “ These are the 
streams of the Nile, famous for pretty girls.’’ Certainly a very 
odd beginning for a tragedy, and entirely unique in the relics 
of the Greek drama. Euripides had no such stuff in his 
thoughts. Helen speaks of Nilus not simply in his aquarian, 
but conjointly therewith in his mythological character: the 
fair virgins of his streams are his daughters, Memphis, 
Achirrhoe, &c. some of whom gave their names to the cities of 
the Nile. 

Nothing can be more ludicrous than the ovant air with which 
Cleopatra and the nymphs of the Nile are brought in to settle 
a controversy about the beauty of the Egyptian women. 

“The Nile, Pliny tells us, was admitted into the Pyramid :” 
says Mr. Moore, as an illustration of the torrent in which his 
hero escapes drowning by miracle. 

Pliny’s words are these :—“In pyramide maxima est intus 
puteus octoginta sex cubitorum: flumen illo admissum arbi- 
trantur.—Plin. H. N. xxxvi. 17. 

So because Pliny says that there was a well in the Pyramid 
to which the Nile was supposed to be admitted, Mr. Moore 
makes him vouch for a subterranean torrent under it. The 
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Thames is admitted into a cistern in our kitchen, much in the 
same way as the Nile may have been into the well in the 
Pyramid; but it by no means follows from this, that we can 
bring the power of a waterfall to bear upon our cook, and float 
her into the area at a moment’s notice. 

If such a torrent as Mr. Moore describes had been played off 
under the Pyramids during the inundation of the Nile, what 
was, or could be, its outlet? And what relation of level 
would the outlet bear to the inlet? A gentleman, who amuses 
himself with conveying rivers under ground, should understand 
something of hydraulics. 

* Plato speaks of a pure land lying in the pure sky, rnv 

nv kaSapay ev kaSapw KecSa ovpavw.” [p. 318]. (We print 

r. Moore’s Greek as he prints it himself). Mr. Moore shows 
a sublime contempt for the article, for Plato speaks of “ the 
pure earth lying in the pure sky, in which the stars are :” 
avriy & Thy yiv KaSapav tv KaSapy KeioSa TH Ovpavy, Ev TH TEP 
tori rd Gorpa: an imaginary elevated portion of our own earth 
only, and not a detached “ luminous world above the shadow- 
less stars,” as Mr. Moore seems to suppose. 

Mr. Moore, in quoting Greek, always omits the subscribed 
iota. Is he not aware that it is as much a letter as any in the 
word? He is very fond of parading scraps of Greek, and on 
one occasion treated the public with a Greek ode, which is still 
an unrepented sin, as we see it figuring in every new edition of 
his Anacreon. In this ode, measuring, as he manifestly must 
have done, by accent, and not by quantity, taking the metre of 
the Battle of Roncesvalles, 


Sad and fearful is the story, 


for the modulation of that form of the Iambic Anacreontic 
metre, which begins with an anapest,* 


"Em pupoivaie repelvaie, 





* Hermann (agreeing in the opinion of Varro, as given by Teren- 
tianus Maurus) places this metre in the class of Ionics; because it is 
permutable with the Ionic 4 minori acatalectic dimeter; because the 
numbers are the same with those that terminate the Ionic a majori 
brachycatalectic tetrameters : because the doctrine of the Scholiast on 
Hephestio, of Draco Stratonicensis, Elias Monachus, and others 
(who speak of a mode of dividing the Anacreontic metre into mem- 
bers of six and two verses each ; the six being called oxo: and the two 
xovxovmoy ; the oxo consisting each of an anapest, a diiambus, and an 
odd syllable; the xovxovAse of a double series of alternate pyrrhics and 
spondees in trimeter ; of which combination there is, however, not a 
single clear instance among the Anacreontic relics, although there is 
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(which is of a class distinct from other forms of Anacreontic 
metre, even from the Iambic form, beginning with an Iambus; 
and most especially rejects all association with the Trochaic ; 
the odes for the most part being monostrophic, and bearing, 
with a few established liberties, very sparingly used, eac 
the same form throughout) he mixed up Iambic catalectic 
dimeters, 
MeSvwy re kar AvpiSwv, 
with Trochaic acatalectic dimeters, 
Ovk eusc vouse didackwv, 
as if they were isochronical, and violated the rules of both 
metres, by putting long and short syllables promiscuously in 
every part of the line, adhering solely to the modulation of 
“ Sad and fearful is the story :” 
Em podiwore traryoi— 
Tniog ror 6 ucdtorne— 
H & Seawy avacoa— 
Aue y erpupnoac ddwv— 
‘Ort, Sea, o8 y'avev pev. 
He at the same time stuck the poor particles into any part 
of any sentence, as if their sole use were to eke out a limping 
verse— 





Appi avrov of & Epwrec— 
Loge, & we Avaxpeovra, Kc. Ke. 


aberred widely from the true meaning of several very ordinary 
words ; naalinied as splendid a diokein of articles as of par- 
ticles ; and committed, in short, as many sins against language, 
syntax, and prosody, as it was almost possible to perpetrate 
within so small a compass. 

We have noticed this ode in this place, because it is of a piece 
with the Greek pretensions which Mir. Moore is always putting 
forth: because it is, as we have said, an unrepented sin: 
and because it is doubly curious as illustrating, at once, the 
sort of thing that passes with the multitude for scholarship, 
and the materials of which the great herd of trading critics 1s 
made, seeing that none of the gentry who professed to review 
Mr. Moore’s Anacreon took any notice of the matter. 





one rough specimen of something like it, which Hermann has 
endeavoured to lick into shape, but which is, after all, nothing but a 
bundle of fragments), so far favours this opinion, as that, if both the 
obxor: and xovxovAroy Must have one denomination, that denomination 
must be Ionic: and for several other reasons, which are specious, 
if not convincing. 
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The notes, which are numerous, are mostly of the same cha- 
racter with those we have cited : Herodotus says this, Euripides 
says that, Plato says the other: small scraps of many authors, 
raked together, manifestly, not by reading but by dipping, and 
making a display very nearly equivalent, both in manner and 
matter, to the series of learned labels on an apothecary’s emp 
boxes: the object of them being, undoubtedly, to establis 
the author’s claim to careful research and minute accuracy, 
which would be all very well if it were well-founded, and made 
subservient to good purposes : but here, as it seems to us, it is 
not well founded, and is subservient to a purpose very far from 
good—that of establishing the fidelity of the author’s picture 
of a chief of the Epicurean School of Philosophy : for, if the 
author had been so scrupulously correct in his minutest details, 
it would have seemed to follow, that he had been most especially 
so in the main point of his book—the character of his hero: 
whereas, he is as inaccurate in the smaller matters as he is 
altogether wide of the mark in the greater. 

Aut prodesse volunt aut delectare poete. The prodesse Mr. 
Moore probably does not value; -he confines his aim to the 
delectare. But he could have found abundance of playthings 
for the grown children of society without dressing up in false 
F ger the chief of an Athenian School of Philosophy to play 
the fool and coxcomb for their entertainment. If he had wished 
to amuse the public with ces Egyptiens si fameux par des mon- 
ceaux de pierres, and had left the Athenians alone, it would, at 
any rate, have been as innocent amusement as his previous 
florilegia in Ireland, Persia, and Paradise. But when he steps 
out of his way into the garden of Epicurus, and commits havoc 
among the roses planted by that illustrious philosopher, 


** Qui genus humanum ingenio superavit, et omneis 
Prestinxit, stellas exortus uti etherius sol,” 


he must be treated like a mischievous boy in a flower-garden, 
and turned back into the fields where he has been accustomed 
to pick nosegays with impunity. And, with respect to this 
nosegay-making operation : a man who, in a course of serious 
study, picks flowers in his way, and a man who takes up books 
which might be materials of serious study, for no purpose but 
to pick flowers out of them, will each produce a fasciculus, 
which, though they may be somewhat similar in show, will carry 
with them indisputable evidence of the modus operandi of their 
respective collectors. The first cannot fail to afford evidence 
that he has a thorough knowledge of the entire field of his 
operation, nor the latter that he hy a mere here-there-and-away 
2c 
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visitor, whose whole acquaintance with the matter is confined 
to what he has carried off for exhibition. Nothing really 
valuable can result from such a process: nothing permanently 
agreeable : nothing even temporarily so, except to the ignorant. 
He who aims (we will not say at utility—Mr. Moore despises 
the word—but) at reputation beyond the hour, will take a very 
different course. He will go really through the preliminary 
labour of accumulating all that is essential to his object, instead 
of making a vain parade of scraps and fragments, which will 
be found, on due examination, to be not the relics of a rich 
table, but the contents of a beggar’s wallet. Multum enim 
prestat, etiam magni laboris exiguum fructum reportare, qudm 
non explorato fundamento superstruere, que levi impulsu ruitura 
prevideas.* 

Even if the work had merits of any kind, poetical, descriptive, 
narrative, or dramatic, much higher than any which it, in our 
judgment, possesses, they would scarcely reconcile us to the 
total absence of any moral purpose in a work of so much pre- 
tension. Still less, of course, can we consider its merits, such 
as they are, in these respective kinds, and we have given very 
fair specimens of them all, as affording any compensation for 
the heavy delinquency of misrepresenting the Athenians, tra- 
ducing the noblest philosophy of antiquity, and setting forth 
the impotence of philosophical education in the formation of 
moral character. 





Ant. V.—Hore Juridice Subsecive ; being a connected Series of Notes 
respecting the Geography, Chronology, und Literary History of the 
Principal Codes and Original Documents of the Grecian, Roman, 
Feudal, and Canon Law. By Charles Butler. 8vo. London. 1817. 
pp. 147. 


ON the revival of the study of the Roman, or Civil Law, at the 

end of the twelfth, and the beginning of the thirteenth cen- 
tury, when Portius Azzo taught at Bologna, the number of his 
students was often so great, that he was obliged to leave his 
school, and to deliver his lecture in the open air, and in the 
public square. The zeal of the professor was so warm, and he 
was so fond of teaching, that he used to say, he was never 
happy but when he was lecturing, and never ill, except in the 
vacation ; the zeal of the master is the most powerful means of 
collecting a large audience, whatever be the science of which 





* Hermann, in Pref, ad Eurip. Herc. Fur, P, xxiv. 
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he treats: the greater part, therefore, of his ten thousand 
scholars—it is reported that they sometimes reached that num- 
ber—must be set down to that cause; yet, after making every 
allowance for his extraordinary merit, it is evident that the 
study of the Roman law must have been extremely attractive 
in those days. When the Civil Law was introduced into England 
in the reign of Stephen, by Theobald, and Roger, surnamed Va- 
carius, and was publicly taught at Oxford, it was adopted with 
great eagerness, and so many students flocked to the lectures, 
that Giraldus, of Oxford, complains that they were too nu- 
merous: the professors of the other faculties uttered loud 
lamentations, that all other pursuits were neglected ; and the 
clergy, who are always jealous, and never without some pretext 
to mask their jealousy, openly and assiduously grieved, be- 
cause the more important study of the holy scriptures was post- 
poned to this worldly science. The result was, that the study 
of the Roman Law was positively forbidden by the govern- 
ment : when it was subsequently recalled from banishment, we 
read that there were many famous professors at Oxford (there 
have not been many of late years) it appears nevertheless that, 
from various causes, it never took deep root in England. We 
have had no reason to boast of the number or excellence of our 
jurisconsults : on the contrary, we may lament, in the language 
of the emperor Theodosius, “ quod tam pauci extiterint qui 
juris civilis scientia ditarentur, et soliditatem vere doctrine 
receperint.” It is nearly two hundred years since sir Robert 
Wiseman, in “The Law of Laws; or the Excellency of the 
Civil Law above all other humane Laws,” complained “ that the 
solid reason of that law was crowded out by vulgar reason, the 
professors thereof scattered, the study thereof discontinued, 
and the very law books, for want of use here, all transported 
beyond gea to other nations ;” and half a century ago, lord 
Kames wrote thus—“‘ Were law taught as a rational science, 
its principles unfolded, and its connexion with manners and 
politics, it would prove an enticing study to every person who 
has an appetite for knowledge ; we might hope to see our law- 
yers soaring above their predecessors, and giving splendor to 
their country by purifying and improving its laws.”  [ Hduci- 
dations respecting the Common and Statute Law of Scotland.) 
Whatever may have been our riches or poverty in times past, 
it is certain, that at present all knowledge of the Roman Law 
has almost entirely disappeared from the land, and that a 
“* Prosopographia, seu Index Personarum omnium,” who know 
any thing about the matter, would be small indeed. The office 
of Professor of Civil Law at both our Universities is nearly a 
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sinecure; the examinations and lectures empty ceremonies, 
and the degrees vain titles. If an honorary degree is to be con- 
ferred, it is a degree in law, and the once honourable title of 
LL. D. is given almost to every one who will pay for it; to a 
Muscovite emperor, or a Prussian serjeant. In an article ina 
late Number of the Quarterly Review, written expressly in de- 
fence of our Universities, as far as they are defensible, and a 
little farther also, not a word is said by the Reviewer to excuse 
the neglect of this study at Oxford, As to Cambridge, we find 
this lame story: * We ought to mention, that the Professor of 
Civil Law at Cambridge, where there is a college expressly en- 
dowed for this study, obliges all law students to attend his 
lectures and examinations, and has of late years published the 
names of those who distinguish themselves, classed in the 
order of merit ; but as the university at large have little interest 
concerning these proceedings, in which he is sole arbiter, his 
honours, like foreign titles, lose the greater part of their dig- 
nity the moment they pass the confines of the small territory 
where they have been conferred” [No. LXXI, p. 262]. Much 
more vigorous efforts than the learned Professor appears to be 
inclined to make, are necessary to rouse a plethoric university 
from its deep and long lethargy. Our practical lawyers entirely 
neglect two most important branches of professional know- 
ledge—the study of what law has been in other countries and 
in times past, as the study of the Roman law, and of what law 
ought to be, of Jurisprudence, or general law. Lord Stair well 
observes, “ No man can be a knowing lawyer in any nation, 
who has not well pondered and digested in his mind the com- 
mon law of the world, from whence the interpretations, ex- 
tensions, and limitations, of all statutes and customs must be 
brought.” [The Institutions of the Law of Scotland.| The 
consequences of this neglect are extremely injurious. The 
natural fruits of England are the sloe, the acorn, the hip, the 
haw, and the bramble-berry, to the austerity of which the Picts 
were reconciled by their ignorance of any thing better; but 
they are intolerable to a palate accustomed to the grapes 
and figs of Italy: nor are our law-books less revolting to a 
cultivated understanding, than those savage fruits to our present 
taste. If we could persuade the authors of the innumerable 
law-books which issue from the press, to be a little more re- 
fined, what a consolation would it be for those who have to read 
them ; and if we could but get our judges to be a little less 
barbarous, what a relief would it be for those who have to sit 
and listentothem. We have various treatises, by practical law- 
yers, on the law of evidence and on all legal subjects ; but perhaps 
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the chief merit of such treatises is, that in general we do not know 
any others. The confined education which our magistrates receive, 
not only renders their style rude and inelegant, but it has a much 
more pernicious effect : it may, perhaps, appear strange, yet it is 
true, that the study of polite letters, of which the Roman law 
is a part, makes men liberal, whilst an acquaintance with our 
municipal law alone has the contrary effect. In Rome the 
judges frequently exerted themselves in favour of liberty, and 
most commonly in France also, although there are some ex- 
ceptions in both countries ; but here, on the contrary, they have 
generally been the supporters of tyranny and oppression, and 
often to a most outrageous excess. Some sensible, but too 
sensitive, persons have been so much disgusted by the bar- 
barisms and bigotry of men who were merely practitioners, that 
they have not only shunned all communication with the dregs 
of an unmellowed rabble, (“ quis ferat illam incondite multi- 
tudinis faecem?”) but they have renounced all participation in 
forensic practice; and it is said the immortal Cujas was of 
the number; it seems, however, more probable that he had 
found that it was impossible to unite the occupation of an ad- 
vocate with the severe studies which must have been required 
in order to attain to the profound knowledge of Roman Law and 
antiquities for which he was so eminently distinguished. 
** Usus verd forensis non tantum fuisse ignarum, sed cupidum 
quoque dediscendi, si quid imbibisset; ne a Romano jure dis- 
traheretur.” It is certainly by no means desirable to forget 
whatever any one may be so fortunate as to have imbibed of 
forensic use. The knowledge of law in practice is no small 
assistance to the knowledge of the theory of law; it may be 
said to be even indispensable, for general knowledge is necessarily 
derived from the induction of particulars, and that a lawyer, who is 
not well acquainted with both, is at best but imperfectly educated. 
The advocate whose instruction has been merely pragmatical 
will have necessarily all the vices of the barbarian; but the 
mere theorist who is familiar with books alone will be helpless 
in actual warfare: he will be deprived of a part of the ar- 
mour necessary for protection, and of the weapons he may 
want for attack. If an authority be needful to prove the 
expediency of an intimacy with the tribunals, Varro, the 
most learned of the Romans, enjoins that the first principles 
of inquiry, and for the conduct of affairs, be taken from books, 
and that the mind be perfected in a science by actual practice. 
“ Multum interest utrum rem ipsam, an libros inspicias. 
Libri non nisi scientiarum paupercula monimenta sunt: prin- 
cipia inquirendorum continent, ut ab his negociandi principia 
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sumat animus.” Men of great experience and great knowledge 
of practice have too often been totally ignorant of all legal 
learning, at least, of all but the system of municipal law, in 
which their own practice lay; and great scholars have too fre- 
quently been mere book-worms, unacquainted with the con- 
cerns of life, and the practical effect of laws: it is difficult, no 
doubt, to hit the happy medium; it is certain, however, that at 
present our lawyers are in the former extreme. It would be 
unjust, to deny that the laws of England are in some respects 
superior to those of ancient Rome; but as to the feudal law 
of real property, and the style of our legal instruments and 
acts of parliament, in comparison with the Roman law in 
those particulars, no censure can be too strong. If we con- 
fine the blame to those two points, the words of the in- 
dignant Gravina, respecting the laws of the Lombards in gene- 
ral, may fairly be applied to them; we may justly term them 
“ belluinas, atque ferinas, immanesque leges.” The language 
of the principal portions of the Roman law is admirable and 
beautiful ; whoever has attained to even the slightest knowledge 
of it has eagerly paid the full tribute of his entire admiration. 
An anonymous epigrammatist says, 
** Credo ego si lingue Ciceronis imago perisset, 
E juris posset Corpore restitui.” 

A great master of language, and consequently a very com- 
petent judge, declares, “ Quamquam enim jurisconsultorum, 
quorum fragmenta retinemus, plerique Latinitate jam inclinata 
floruerunt ; studio tam en ac religione verborum, qua maxime 
scientia legum adservabatur, ita excellebant, ut auream prope 
Latinitatis etatem elegantia, et proprietate reddidirent.”— 
[Gravina]. If there be any colour of authority to sustain the 
heresy which some audacious critics have ventured to propa- 
gate, that the Latin language is an improvement upon the 
Greek, it must be derived from the legal compositions : the style 
of the Roman jurisconsults, we must acknowledge, is as much 
superior to that of the Grecian lawyers of every age, as the 
Greek writers on every other subject transcend the Latin : then, 
if the writings on law be more important than all those on all 
other subjects, a consequence will follow to which a discreet 
person would not venture to give utterance. As many and as 
important authorities might be cited to show the merit of the 
Roman law in other respects, as might have been brought in 
favour of the elegance of its language, but it is always more 
satisfactory to adduce a reason than an authority, and the 
most cogent and conclusive proof is experiment; let any 
one who has doubts, or who would know, taste and try; and if 
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the flavour suit his palate, he can have no room for scepticism. 
It will be expedient, however, briefly to refer to a few wit- 
nesses, not so much on account of what they have said, as for 
the sake of the speaker, or his manner of speech. Antonio 
Augustini, a distinguished ornament of the Civil law, and one 
of the main pillars of the Canon law, a Spaniard, an archbishop 
of Tarragona, a nuncio from his holiness to the king of Eng- 
land, and a remarkable person at the Council of Trent, testifies, 
with a singular grace, to the general attractions of the Roman 
law— Neque enim existimo te illorum probare sententiam, qui 
juris scientiam carere vclunt omni, non solum ornatu, sed etiam 
succo et sanguine, que ex utriusque lingue cognitione, antiqui- 
tatis temporumque peritia, toto corpore cognoscitur esse dif- 
fusa.” The learned Gerard Noodt, in his first dissertation on 
civil prudence, perhaps with a little Batavian rhetoric, but cer- 
tainly with much truth, points to this study as the infallible 
means of acquiring an intimate knowledge ¢f the Romans, both 
in public and private—“ Jam si quem capiat laudabilis impetus 
noscendi Populi Romani, munera, mores publicos, privatos, 
veteres, novos; si sobrietatem, luxum, delicias, elegantiam, in 
urbe, ruri, in edibus, villis, hortis, in nuptiis, funeribus ; ali- 
bine uberior hujus doctrine fons, aut copiosior materia, quam 
ubi de his ex testamentis, codicillis, pactionibus negotiis omnis 
generis lites et juris questiones exercentur. Sed est incredi- 
bile, quantopere hec et alia Pandectarum fragmentis, et utrius- 
que Codicis, cum Theodosiani, tum Justinianei constitutionibus 
illustrentur. Non repugnem AA. volenti Juris Civilis corpus 
appellare sacrarium, vel thesaurum, omnium que domi, que 
foris, que privatim, que publicé, bello, pace, in judiciis, in 
jure, in senatu, in comitiis, apud Principem, sapienter, aut 
temeré, facta sint a summis, mediis, infimis.” | Dissertatio 
prima de Civili Prudentia]. Livy speaks gravely of the most 
wise fountain of the Roman law, “ in sapientissimo Juris Ro- 
mani fonte ;’’ and sir Matthew Hale, a great and reverend au- 
thority, as we are informed, “ set himself to the study of the 
Roman law ; and though he liked the way of judicature in Eng- 
land by juries much better than that of the civil law, where so 
much was trusted to the judge, yet he often said that the true 
grounds and reasons of law were so well delivered in the Digest 
that a man could never understand law as a science so well as 
by seeking it there, and therefore lamented much that it was 
so little studied in England.” [Burnet’s Life of Hale|. The 
united testimony of history tells us that, even in the most un- 
philosophical times, the Roman law was studied with a certain 
philosophical spirit, and we cannot fail to infer, that if it were 
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studied philosophically in times when the temper of society is 
liberal, we might confidently anticipate the best results. It is 
certain that some of the most delightful books in existence, 
delightful in all respects, treat of the Civil Law. We always 
find that persons who have studied any science are desirous to 
induce others to tread in the path which they have themselves 
trodden ; but perhaps in no other branch of knowledge do we 
meet with so much zeal as in those who have made the Roman 
law their favourite pursuit: they are remarkably desirous to 
induce others to participate in studies that have been the means 
of much improvement and of high gratification to themselves. 
It is impossible to be a perfect classic without some acquaint- 
ance with the Roman jurisprudence, or to be a profound lawyer 
without considerable classical acquirements ; it is certain, “ ad 
summam eruditionem veteris juris notitiam, et ad plenam atque 
maturam jurisprudentiam reconditam et exquisitam eruditionem 
pertinere.” This study is an admirable exercise both of the 
Greek and Latin languages ; it brings into practice the know- 
ledge of morals, logic, grammar, rhetoric, history, and antiqui- 
ties: it is therefore the best drilling that can possibly be de- 
vised. A knowledge of Greek is of prime importance to the 
jurisconsult ; we owe much of the utility of Cujas to his great 
skill in that language. 

Of the excellencies of the style of the Roman lawyers, one 
of the most striking is their extreme brevity. “ Lucemque 
brevitatis his intulit,’”’ says the emperor Theodosius: whatever 
lights may shine in the laws of England, they certainly want 
the light of brevity. ‘ Discussis tenebris compendio brevitatis 
lumen legibus dedimus,” says the same emperor in another 
place; and again in his code we see the expression “ lux sola 
brevitatis.” Darkness is more agreeable to our legislators than 
light ; nor do our conveyancers strive to imitate the Roman 
brevity, and to make a will in five words. “ Quinque verbis 
potest quis facere testamentum, ut dicat, Lucius Titius mihi 
heres esto” (D. 28, t.5, 1.1). It is afterwards said that 
three words would suffice, as “ Titius heres esto;” or even 
still fewer. It has been conjectured with some ingenuity, that 
the condensed style of the ancients was caused, in great mea- 
sure by the scarcity of the materials for writing: it seems more 
probable, that the terse beauty of the Roman laws, and espe- 
cially of the lapidary style in general, was occasioned by the 
difficulty of cutting the characters in marble or brass, and by 
the very limited space that was allotted to the inscription. 

The lawyers in England and France went into opposite 
extremes in their legal education; with us the study of the 
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Roman law was entirely neglected; in France, on the con- 
trary, they omitted to study the municipal law, and devoted 
themselves almost exclusively to the Roman. “ Une partie,” 
says the learned Hotman, “ de la jeunesse de France est 
employée en l’éstude des livres de Justinian, lesquels on 
appelle communément le droit civil: et pour cet effet sont 
fondées ces grandes et fameuses Universitéz d’Orleans, Bourges, 
Angers, Poitiers, Valence, Thoulouse, et autres: mesmes sont 
envoyez les jeunes hommes jusques en Italie pour continuer 
leurs éstudes A Boulogne, Padoiie, Pavie, et autres escholes 
dudit pais, afin qu’ ayans passé environ cinq ou six ans de leurs 
jeunes ans en ces Universitez, ils se mettent au Palais et Cours 
souveraines pour apprendre (ainsi comme ils disent) la pratique ; 
et s’avancer aux honneurs, estats et offices de judicature” [p. 2]. 
It may seem ridiculous to give the preference to the study of 
the Roman law, instead of the municipal, yet in France it was 
attended with a good effect; the minds of the judges were 
liberalized thereby, and many of their advocates and judges 
have consequently obtained an European reputation, whilst of 
ours scarcely one is known by name out of England, or even 
in England, beyond the precincts of Westminster-hall. By 
learning that a system of law respecting real property may 
subsist without the feudal trash, lawyers were more inclined to 
get rid of it; and we may attribute their having shaken off the 
feudal chains, and whatever merit there is in the Code Napo- 
leon, to the attentive study of the Roman law. A person who 
has learnt only one system of municipal law is apt to grow 
enamoured of the very defects of that system; they appear to 
be necessary, and in time they seem no longer to be faults, but 
so many beauties: his mind becomes as narrow as that of an 
officer of a court; its more valuable faculties pine and waste 
away, and finally all traces of them — A lawyer, who 
knows nothing, save the practice of the Court of King’s Bench, 
or of Chancery, is hardly to be ranked with men; surely not 
in a higher class than the hackney-coachman, who is familiar 
with all the streets, and narrow, tortuous, dark, and muddy 
lanes of our vast metropolis. It is doubtless most desirable to 
study the Common law, and also the Roman; to hold to the 
one, and not to omit the other; but, if it were necessary to 
choose between the English and the French course of educa- 
tion, however paradoxical it may appear, it would, a s, be 
better to elect that a young man should be instructed in Jiberal- 
izing studies, than that he should know absolutely nothing but 
what he can learn at the chambers of a conveyancer, or special 
pleader, and, to complete his degradation, as some recommend, 
in the office of an attorney. {t is best to be both, but, if a man 
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were required to choose, it would be better to be a reasonable 
being than a great English lawyer. A slight acquaintance 
with the Roman law will turn the scale against Hotman, but 
even if there be much truth and force in his objections, the 
study will not be without its use, for a system of law is in- 
structive, not only on account of what it is, but on account also 
of what it is not; it is useful to point out defects, and the ill 
consequences thereof. 

The character of the emperor Justinian has been the subject 
of various discussions. Many of the ardent admirers of the 
Roman law have conceived, that it was necessary to the credit 
and well-being of their favourite science, that the great editor 
of the Body of the Law should bear an unblemished character, 
and also his principal minister Tribonian; they have laboured 
hard, therefore, to rescue those two famous names from the 
discreditable imputations that have been heaped on them with 
an unsparing hand. The authenticity of the Avexdora, or Secret 
History of Procopius, in which Justinian is painted as a fright- 
ful monster, has been consequently the subject of extensive 
discussion amongst civilians. Many jurisconsults have been 
of opinion, that the merit of a law was not tarnished by the 
personal imperfections of the legislator; and even admitting 
the Secret History to be spurious, they think that other his- 
torians supply sufficient evidence to condemn the emperor. 
Without abating a jot of their admiration for the law, they 
surrender the fame of the imperial compiler to the severities of 
those who choose to vituperate him; and retaining all their 
respect for the great Tribonian, as an author, they admit that, 
as an individual, 

si fixit leges pretio atque refixit.” 

It is a question with disputants, whether Justinian did good 
or harm in publishing the Pandects. It is said that the books 
of Justinian do not contain one twentieth part of the Roman 
law; that after the publication of the Pandects, the writings of 
the earlier lawyers were destroyed, as being superfluous, or, 
at least, that students neglected to preserve and to copy them ; 
that Tribonian selected his authorities chiefly from the works 
of Greeks, Syrians, and Africans, or, at least, from the 
moderns, and not from the ancient and Roman lawyers ; that, 
if the selection had never been made, we should most probably 
be richer in legal authors, for some of the compositions of the 
jurisconsults of the best ages of jurisprudence would have been 
preserved entire. Francis Hotman asks, “ What man is there 
so hostile to the Muses, and such an enemy to nature, as to 
consent to accept in exchange for the works of Homer and 
Virgil, the Commentaries of Eustathius and Servius?” Others 
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maintain, on the contrary, that the last law books are the best: 
that, although the treatises of the early writers may have been 
very admirable, yet the advantage of the experience of their 
predecessors, which the successors enjoy, far outweighs every 
other consideration ; that the works of the son are more pre- 
cious than those of the father, and that these must yield in 
turn to the superior merit of the grandson’s lucubrations ; and 
that a body of laws, although it may be as valuable as the Pal- 
ladium, was never known to fall from heaven, like that statue, 
ready made and complete, but has ever been gradually and 
slowly elaborated in a long succession of ages. As Gerard 
Noodt says of Jurisprudence, “Semper existimavi artem nos- 
tram non uno tempore de ccelo delapsam esse imbris more; sed 
incrementa sua ab experimento utilitatis paulatim accepisse : 
sed nec ipsam per tot secula.parem atque eamdem fuisse; verum 
ab hominum paupertate, severitate, opibus, mollitie, feritate, 
disciplina, religione, pace denique et bello, sepe aliam atque 
aliam apparuisse.” The fact of the journey of the Decemviri 
into Greece, and especially to Athens, in the age of Pericles, 
in order to obtain materials for the formation of the Twelve 
Tables, has been the subject of much sceptical inquiry : if they, or 
any of them, really performed it, we must regret that one of the 
ten did not keep a full journal of all that he saw and heard, and 
that the work has not come down to us; it would have been a 
book of deep interest, and full of instruction, and worth many 
dozens of tables, whether of marble, brass, or ivory, and codes of 
law. It has been disputed as to the contents of the Todwe Tables : 
it has been held, that the laws were rude, cruel, and barbarous ; 
and likewise, that they were a model of absolute and finished 
elegance. The cruelty of the Decemviral laws rests on the 
authority of Quintilian, Cecilius, and Tertullian, and especi- 
ally of Aulus Gellius, who tells us, that if a debtor could 
not otherwise satisfy his creditors, they might cut him in 
pieces, and divide him amongst them, paying always a due 
attention to fat and lean, to meat and bone, to prime joints 
and coarser portions, fit only for soups and gravies. Bynker- 
shoek and Dr. Taylor [Commentarius ad legem Xviralem de 
inope Dehitore in partes dissecando], have explained the obscure 
law, and proved that the insolvent might be sold as a slave, and 
that the dissection, or division, was not of his body, but of 
the sum for which it had been disposed of. That this law was 
a law of mercy, and favourable to the debtor, for it interposed 
some delays, and gave him a longer day of payment than he had 
previously been entitled to. It was, no doubt, less cruel for 
the honest debtor to be the perpetual servant, or slave, of some 
farmer, and to be employed in husbandry, than to be immured 
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for the rest of his life within the walls of a prison, and to sub- 
sist upon four-pence a-day, which, until very lately, was the law 
of a certain self-sufficient nation. Some positions are less 
tenable than others: one of the least defensible is the notion, 
' that, because Cicero calls the Twelve Tabies, or rather compares 
them to, “ carmen necessarium,” they were in verse, and con- 
sequently, that the S. P. Q. R. used to sing them, as we are 
wont to sing, “A man having a settlement,” &c., Living the 
husband, but him dead, It doth revive again. It doth revive 
again:” and they strive hard to keep themselves in counte- 
nance by the etymology of vouoc, a law, which, they say, is 
derived from veuw, I sing. We cannot find, amongst all that 
has been written on the subject, any sober conjectures, that 
would guide us in forming an idea as to the length of the Twelve 
Tables ; of the number of folios which they contained. 

The rights of Roman citizens have been subjected to much 
discussion: Ezechiel Spanheim, in his “Orbis Romanus,” 
treats largely of this topic, and discourses very learnedly of the 
right of citizenship of the apostle of the Gentiles, which has 
always been a vexed question, and of the mode in which that 
valuable right could have been acquired. Much research has 
been expended, and much has been written, “de Civitate 
Roman,” by the Dutch and Germans, and other nations; but 
it is not always easy to find our way through the Black Forest 
of quotations and arguments, in which the Dutch and Germans 
delight to wander to and fro: they have commonly more learn- 
ing and industry than perspicuity, and more words than all put 
together : an Italian is generally sufficiently wordy, but it is 
always possible to find out what he means. The nature and 
extent of the Imperial power is a great and important question: 
whether the maxim “ Quod principi placuit legis habet vigorem” 
[D. C. 1, tit. 4] was sound law; and if it ought to be taken in 
its fullest, and most execrable extent? and whether the empire 
was simply and absolutely a despotism ; or whether the imperial 
office might be compared to the fasces, and was composed of 
all the high offices of the republic tied up in one bundle, and 
placed in the hands, and on the shoulders, of one man? Gra- 
vina seems to have thought, that the honour of a Roman by 
domicile (Gibbon calls him the Roman Gravina, “ the classical 
latinity of the Roman Gravina,” but he was a Calabrian by 
birth) required, that he should strain every nerve to limit to 
the utmost the power of the ruler of the world. Under that 
impression, he has composed his masterly treatise, entitled, 
* Liber singularis de Romano Imperio,” and he contends for 
the power of the Senate under the emperors so stoutly, that he 
would content even Marcus Tullius himself by his orthodoxy, 
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as well as by his elegance. Cornelius von Bynkershoek has 
treated amply of this great matter, and so many other authors 
of celebrity, that it would occupy a large space to give evena 
dry summary of what they have performed. In our own lan- 
guage, Dr. Bever, in his ‘‘ History of the Legal Polity of the 
Roman State,” has handled the subject; and, notwithstanding 
a certain woodenness, and much chiidishness and bigotry, the 
book {s not entirely uninstructive; chiefly, perhaps, because it 
is rich in excellent quotations from Appian, Dion Cassius, 
Dionysius of Halicarnassus, Plutarch, and others; valuable 
plunder, which compensates for the poverty and sterility 
natural to the learned Doctor. 

It has always been a question, whether, in the interpre- 
tation of laws, the letter of the law, or the spirit, ought to 
have the greater influence: this question, of course, arose in 
the Roman law, and was agitated with great acrimony between 
the Proculians and Sabinians. The learned Mascou, in his 
“ Exercitatio inauguralis de sectis Sabinianorum and Pro- 
culianorum in J. C.,” a sensible, but somewhat dry work, 
has collected whatever is known of these two sects, of 
which the founders, Antistius Labeo, and Atteius Capito, dif- - 
fered, not only in their mode of interpreting laws, but in their 
philosophical doctrines and political opinions ; Labeo being a 
republican, and of such extreme sternness, that he could never 
be induced to treat the emperor with common civility, but in 
law he was greedy of novelties, and sought the spirit of the 
law in all the new devices that genius and various learning 
could supply : Capito, his rival, was a courtier, but a strict 
adherent to the opinions of the older lawyers, and clung fast to 
the letter of the law, from which he would not step aside for a 
moment on any consideration. These were succeeded in pro- 
gress of time by other sects, of whose peculiar tenets and dis- 
putes it would be long to treat even briefly. 

We have an interesting anecdote of Capito, which is inserted 
in the language of Gravina, as a hint to neologists: “ Ac non 
modo in rebus gravibus, verum etiam in levioribus quibusque 
gratiam principis aucupabatur. Veluti cum Tiberius vellet 
verbum ab edicto suo expungere, aut ad Grammaticorum 
judicium referre, quod sibi parum Latinum videretur; Atteius 
minimé opus esse respondit; novo enim verbo usuros cives, 

tquam principi excidisset. Qua responsione stomachatus 

omponius Grammaticus, ad Cesarem conversus: imd, inquit, 
hominibus quidem civitatem dare, Cesar, potes; verbis non 
tes.” 
Gerard Noodt, a fine, stout, healthy, jolly, full-fed, full-grown, 
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full-blown, Dutch Jurisconsult, and a Rector Magnificus 
(“ Eleganti fuit specie, staturé eminenti, firmissima corporis 
constitutione: ut per totam vitam, si paucos ex postremis 
annis demas, valetudine usus fuerit optima, viribus animi 
pari. Felix index faciei, frons tranquilla et serena, vultus comis, 
candidus, benignus!” — Barbeyrac in Vitd.), Gerard could 
not bear, for the credit of his favourite science, to suffer man- 
kind to believe that it ever had been lawful for fathers to expose 
their children, or to put them todeath, he therefore resolutely com- 
bats that common opinion. He is compelled, however, to own, 
that the manners of the people for a long time permitted such 
things to be done. He is not able to acquit the law of profound 
drowsiness, of taking a long nap for several centuries ; but it 
should seem that that notion was less noxious to his jolly con- 
dition and festivity of temperament, than a direct sanction. 
He found an opponent in his friend, the illustrious Bynkershoek, 
who is a more powerful writer than Noodt: as is usual in dis- 
putes, the disputants do not handle exactly the same question, 
because it would tend too manifestly to put an end to the dis- 
pute, in which both parties delight, if they were to discuss the 
opposite sides of precisely the same matter. Citations also are 
of course very rarely to the point, for if they were, they would 
hold out too great an encouragement to idle persons, who are 
addicted to the inconvenient practice of looking at the passage 
referred to. There is a curious passage in Seneca, well worthy 
of the attention of the philosopher, which shews that he could 
not conceive it to be possible to deny to fathers the liberty of 
exposing their children, and that he believed men were only to 
be tempted to abstain from the exercise of that right, and occa- 
sionally to take the trouble of begetting children and _ bringing 
them up, by being indulged with a large allowance of paternal 
power ; and that his mind was as incapable of imagining how 
that liberty could be withheld, as in the present times men are 
of believing, that it could possibly be conceded. ‘“ Quedam 
ey oe parentibus data sunt. Quo modo horum extra ordinem 

abita ratio est, sic aliorum quoque beneficiorum haberi debet. 
Parentum conditionem sacravimus, quia expediebat liberos tolli. 
Sollicitandi ad hunc laboremi erant, incertam adituri fortunam. 
Non poterat illis dici, quod beneficia dantibus dicitur. Cui des, 
elige ipse tecum. Si deceptus es, quere dignum, adjuva. In 
liberis tollendis nihil judicio tollentium licet: tota res voti est. 
Itaque ut gxquiore animo adirent aleam, danda_illis aliqua 
potestas fuit’”’ [De Beneficiis, lib. 3, cap. 11]. Ifthe Roman 
father, as some maintain, might put his son to death, even 
during manhood, because he did not like the looks of the 

















1827. Roman Law. 397 


fellow, or because his appetite was too good, or for any other 
less cogent reason, he might, of course, do as much for the new- 
born babe, and especially he might neglect to raise it from the 
ground and to supply it with food; he might, and it was a much 
smaller exercise of paternal power than knocking a well-grown 
youth of six feet three on the head, leave the care of his baby’s 
maintenance to the Genius of the place, where he had exposed 
it, because, perhaps, its cry was pitched half a tone too low for 
his fastidious ear. The Patria Potestas was great at Rome, it 
is said, because a father could put his son to death, which he 
cannot do here: but here he can do much more, he can disin- 
herit him entirely, and leave all his property away from his 
children, which he could not do there: perhaps the sum of the 
different heads of power may be more equal in all countries than 
is commonly supposed, although there may be a considerable 
difference in the particular items. Ingenious and argumentative 
persons, who like to take in hand unpopular doctrines, may 
amuse themselves by undertaking the nearly hopeless defences 
of slavery and the torture. Gravina furnishes a few hints on 
the former subject, as to the latter, Wiseman, in his “ Law of 
Laws,” p. 122, ventures to defend the use of the torture as pre- 
scribed by the Roman law, and these additional doubts have 
been thrown out by others on that subject, that before we 
peremptorily condemn it in all cases, we ought to have deter- 
mined by experiment, whether in a country, where slavery is 
permitted, it be possible to receive the testimony of slaves 
without it; and to have satisfied ourselves as to this point also, 
supposing that the testimony of slaves cannot be received with- 
out it, whether the rejection of their evidence altogether, or the 
use of torture, be the greater evil? The Roman Law, as it 
regards the important subject of evidence, affords a wide field for 
observation ; in a treatise on that head some erroneous notions 
might be exposed, some new views opened, and much interesting 
matter collected and brought to light. Amongst the intellectual 

heenomena of the present day, Mr. Bentham’s great work, 
entitled “ Rationale of Judicial Evidence specially applied to 
English Practice,” deserves and will obtain especial notice. An 
abridgment of this book, by the skilful hand of M. Dumont, 
under the title of “ Traité des Preuves Judiciaires,” had attracted 
considerable attention, the entire work has lately been ably 
edited by Mr. John S. Mill, and published by Messrs. Hunt and 
Clarke. It is a vast and most luxuriant forest of disquisition 
and information : a production which has occupied a powerful, 
original, and active, mind, with little interruption, during a long 
and studious life, commands the perusal of the lawyer, whether 
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speculative, or practical, but more particularly of the statesman, 
who entertains the benevolent project of improving and reducing. 
to a consistent system our law of Evidence, and requires the 
best efforts of the critic. The magnitude of the work and the 
importance of the matter have compelled us to postpone the 
consideration of these volumes until our next number, which, 
however, we the less regret, because many of our readers, in the 
mean time, may become better able to judge of our critical 
labours by improving their acquaintance with Mr. Bentham’s 
doctrines. But to return to the subject of the present article. 

The story of the finding of the Pandects at Amalphi, in the 
beginning of the twelfth century, has been the subject of long 
and vehement discussion : one party stands up for the truth of 
the tale, relying on the lon treslition and the mass of historical 
evidence, and venerates the legend of the hol buckler ; for 
Pothier speaks of the Pandects as “ ancile quoddam Jurispry- 
dentiz :” the other party holds that it is an improbable narra- 
tive, and will see in the history nothing but contradictions and 
inconsistencies. It ought not, however, to be forgotten, in 
answer to those who maintain that the story of the invention of 
the Pandects is improbable, because one MS. only was found ; 
that of several works, both on law and on other subjects, q 
single copy alone has been preserved. The opponents of the 
legend of the finding of the Bandects exult in the circumstance, 
that they are said to have been found in the year 1130, yet they 
are quoted in the letters of Ivo, or Yves, Bishop of eae 
who died in 1116. 

The Institutions, and Novels, and the Codes, at least that of 
Theodosius, were always, more or less, known and studied : and, 
although the Pandects were most probably entirely unknown in 
Italy in the time of the bishop of Chartres, it is supposed that some 
copies of the whole, or of part of them, may have been handed about 
in France. Ivo continually cites the Canon law; he cites the 
Novels in epistles 167 and 242; and he cites the Institutions and 
the Theodosian Code ; and, what is chiefly to the present pur- 
pose, he quotes the Pandects by name in a letter, which is very 
curious, and which will shew admirably the spirit of the author 
and of his age, the nature of the Canon law, and of the terrible 
jurisdiction which the clergy exercised over marriage, as, well 
hi ba precise quotation, upon which so much stress has been 
aid. 

** Ivo Dei gratia Carnotensis ecclesie minister, dilecto, in 
Christo fratri et compresbytero, Gualoni, salutem in Domingo.” 

“ Sciscitata est a me. dilectio tua, utrum pueri sex annorum 
vel infra possint inter se sponsalium, vel matrimonis contrahere. 
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gacramenta: et celebratis sponsalibus, si alter abierit, ytrum 
possit superstes cum sorore vel cum fratre defuncti jnir 

matumonium, cum quo prius inierat desponsationis vinculym.’ 
His quotation is in these words: ‘‘ Unde etiam in libro Pan- 
dectarum, continetur, libro xxiu. titul. 1. ‘In sponsalibus con- 
sensus eorum exigendus est, quorum in nuptiis desideratur. Et 
ideo sicut nuptiis, ita sponsalibus filiamfamilias consentire 
oportet’—et in consequentibus; ‘ Filiofamilias dissentiente 
sponsalia ejus nomine fieri non possunt.’ unde in supra- 
dicto continetur libro: ‘In sponsalibus contrahendis tas con- 
trahentium diffinita non est ut in matrimoniis.’” He then cites 
the fathers and the Canon law, and of course decides that the 
marriage cannot take place between the brother of the deceased 
and the other espoused child, being of mature years: he mainly 
relies on the authority of the archangel Gabriel, which ig so 
indecent, ridiculous, and even blasphemous, that it seems incre- 
dible; it is, however, literally true, for he concludes thus, 
% Inde etiam Augustinus in libro de Nuptiis et Concupiscentia : 
‘ Neque fallaciter ab Angelo dictum est ad Joseph: noli timere 
accipere Mariam conjugem tuam. Conjunx vocatur a prima 
desponsationis fide, quam concubitu nec cugnoyerat, nec 
cognosciturys erat.’ His igityr auctoritatibus manifestum 
est, &c,”— Ep. 99. 

Here is certainly a precise citation of the Pandects ; yet it is 
by no means impossible, that it may haye been made at second- 
hand from some compilation, epitome, abridgment, or citation, 
by an ancient author: the passage is sufficiently like the text 
to be a direct quotation, and sufficiently unlike to have been 
takep at second-hand; but the question is far too extensive to 
be handled here. Gravina says, very happily, that the Pandects 
were perhaps rather recognized than found: “ Utque mea fert 
opinio, multi Juris Civilis libri, postquam incessit homines 
cupido recipiendi Romani Juris, agniti potius fuere, quam 
reperti.” The text of an ancient author always affords a vast 
scope for critical disputes: the yarious readings and collations 
of Ts ferent MSS, if there be several; if there be one only, the 
different modes of reading it; the errors, real or supposed, of 
transcribers ; lacune and interpolations, give a place for con- 
jectural emendation. Verbal critics have not been evngge to 
the body of the Roman law, especially to the Pandects, which 
books are surrounded with immense piles of the results of their 
stupendous labours: the author of the Anti-tribonian face- 
tiously, but with some exaggeration, remarks, that the Pandects 
have — so completely changed by correctors of the text, 
such as Budaus, Alciati, ot ~~ er, that Justinian himself 
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would not know his own book: and, moreover, that no two 
editors are agreed as to what changes are correct. In further 
depreciation of the Roman law, the same learned writer enlarges 
upon the differences between the text of the Vulgate and of the 
Florentine editions of the Pandects. The former has been 
happily compared to the Vulgate Latin New Testament, and 
the latter to the Greek text, because no one can exactly tell in 
what manner, or from whence, the Vulgate originally came. 
In the midst of uncertainties, however, this is most certain, 
that it is worth while to acquire some knowledge of the Roman 
law, and a taste for critical disquisition, merely to enjoy that 
masterpiece of criticism, “ Henrici Brencmanni Historia Pan- 
dectarum, seu Fatum Exemplaris Florentini.” It has been 
disputed, not only gravely, but with great warmth, learning, and 
industry, as to the gender of the word Pandecta, or Pandectes, 
whether it be masculine, or feminine; whether the Receiver- 
general be a man ora woman: there are many great names in 
favour of the masculine gender, and as many, and as great, on 
the side of the feminine ; some critics, as it were, to keep the 
game alive, have maintained that in the singular number the 
word is masculine, in the plural, feminine. Bradent men have 
been; kindly recommended, for the sake of peace, to use 
the word so as to avoid raising the delicate question of 
sex;. thus, “ Pandectis Florentinis.” In like manner it 
has also been disputed as to the gender of another legal 
word, but not by any means to the same extent, whether 
we ought to say hic, or hec, paragraphus? The lettern in 
“ vicensimus,” for so the word is invariably written in the 
Florentine MS. of the Pandects, has provoked disputation ; it 
has’ not yet been decided whether vicesimus has not the more 
right: and so with “ tricensimus” and his fellows. 

Having given some examples of the various nature of the 
disputes, in which the Roman law abounds, it will be expedient, 
in the next place, for the sake of persons who are not conversant 
with these subjects, to give a brief account of the Body of the 
Roman law, and to explain in a few words, of what parts it con- 
sists, and what is the peculiar character of each part. The 
Body of the Roman law is composed of four distinct parts : the 
Institutions of Justinian, the Pandects, his Code, and the 
Novels. 

The Institutions are a short and elegant introduction to the 
Roman law: they were published by Justinian a short time 
before the Pandects, for the benefit of students, and they are 
well adapted for instruction, as they are perspicuous and agree- 
able, although extremely brief. There have been many excellent 
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editions, and an ample supply of annotations, those of Vinnius 
are most approved. Dr. Harris has translated the Institu- 
tions into English, and has added short notes, chiefly to shew 
the principal points of difference between the laws of England 
and of Rome. There is nothing remarkable in Dr. Harris’s 
book, save his strange familiarity with “the incomparable ” 
Arnold Vinnius, or Vinnen, whom he always calls Vinny, a name 
too like Jemmy, or Jenny, not to provoke a smile: whether the 
learned doctor was induced to use this extraordinary liberty 
from a notion that such was the real name of the jurisconsult, 
or or a sentiment of ungovernable tenderness, he has not 
informed us. Justinian’s elementary work is generally so plain 
as not to need elucidation ; the great Cujas, after praising it as 
most perfect, and most elegant, wisely remarks—‘ Ex libris 
Juris Civilis libello Institutionum, neque comptior, neque 
facilior ullus est, quique interpretem dedi minus: ut plané 
illorum videatur esse ocium ignobile, qui eum libellum lon- 
gissimis onerant commentariis quod positum est in und cogni- 
tione, in infinita dispertientes.” The best illustration may be 
derived, when required, from the paraphrase of Theophilus, which 
Gravina terms, “‘ most sober and very learned ;” and that may be 
consulted, either in the Latin translation, which is commonly 
subjoined to the Institutions, or in the original Greek in the 
excellent edition of Gul. Otto Reitz OzogiAs Avticnvowpo¢g ra 
evptoxoneva, 4to, Hag. Com. 1751, where the student will find 
enough of notes to offend Cujas; and in the twenty appended 
excursus he may read every thing that ought, or ought not, to 
be said concerning the paraphrast himseli. 

The most beautiful part of the Roman law, which contains all 
its candour and elegance, is the Pandects, or Digests ; “ Mala 
piu bella parte, ch’era quella delle Pandette, ed ove racchiu- 
desi il candore, ela pulitezza delle leggi, era a noi molto pid nas- 
costa e rara la notizia” [Giannone]. Although they are a com- 
pilation from the works of different writers, who lived in different 
times, yet the uniformity of grace is so complete in the style, 
that the critics say they appear to be the composition, not of 
several authors, but of one Cicero. It had ever been a favourite 
design of the Roman emperors to comprehend in one work all 
the legitimate disputations and decisions of the Roman law: 
“ Jus Civile ad certum modum redigere atque ex immensa dif- 
fusique legum copi4 optima queeque et necessaria in paucissimos 
conferre libros.” Julius Cesar entertained it for some time, as 
Suetonius informs us, and it was, at last, executed by Justinian. 
He caused the Pandects to be compiled from the works of 
thirty-seven authors, be the same more or less ; from two thou- 
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satid volumés, and, if we take a voluime to mean the same as a 
book, there being fifty books of the Pandects, this part of the 
law was reduced from two thousand books to fifty, that is to say 
to one fortieth part of its original bulk. The law comprised in 
the Pandects is derived from four principal sources: Ist, from 
written laws, whether ancient or modern, except the imperial 
constitutions since Adrian, which are contained in the Code: 
Qndiy, froth the actions at law, which were derived from the 
antiétit written law ; tliis is the practice, or mode, of putting the 
laws in execution ; and the interpretation, or manner established 
by custom, of constriing certain laws, which were ancient or 
obscure : Srdly, The Edicts of prators and other magistrates ; 
that is, the rules of court, and the reported decisions of the 
judges: 4thly. The advice and opinjons of jurisconsults ; either 
the private opinions of single individuals, or the received 
opinions, “ recepte# sententie,” which had been settled at a 
consultation, “ disputatione fori,” of all, or many of the juriscon- 
sults ; which joint, or several, opinions gradually obtained the 
forcé of law. The method, the authority, and the follies of 
Justiniati may well be blamed, but the ancient learning and 
jer tudence, which are preserved in the Pandects, must ever 
highly esteemed and adinired. We censure the collection of 
Justinian, because some of his laws are contrary, but we do not 
know what was tlie contrariety before he published his compila- 
tion, Much valuable time has been consumed, and often 
uselessly, except so far as the meiital exercise was beneficial, in 
attempts to reconcile tle antinomies, tlie contrary and contra- 
dictory laws. The acute and learned Giannone suspects that 
Théodosius made his Code, and Justinian his Pandects and 
Code, as much with the view of strengthening their power, as 
for the public Food, as Pope Gregory formed his collection of 
Decretals ; and that the design of extinguishing the last sparks 
of liberty was a more powerful motive, than the desire of bene- 
fitting the state by uniform legislation. It is perhaps from such 
suspicions that subjects liave always been averse to codes of 
laws. De Ferriére, in his “ Histoire du Droit Romain,” p. 380, 
jtates, that the individuals who were employed to reduce the 
rench Customs into writing, not only did much mischief 
through their carelessness, but also through their dishonesty, 
and inserted various custonis untruly, to serve themselves and 
their private friends. Ignorant and dishonest men have argued, 
hithetto but too successfully, against the use of 4 good thing, 
by arguments drawi froni the abuse of it; that a code of laws, 
of which the compilers Wanted integrity, learning, or industry, 
was found to be mischievous, has coitinually been urged as a 
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conclusive proof, that it would be an evil also, if composed by 
legislators richly endowed with these indispensable qualifica- 
tions. Critics are much dissatisfied, and often with reason, 
on account of the defective method of the Pandects. Method 
was never very excellent, until the art of printing pre- 
vailed, if we except a few authors, who were men gifted by 
nature with a singular genius for lucid order, and the course of 
whose studies assisted their natural disposition. It must be 
obvious to every person who has written much, that it is 
exceedingly difficult to preserve a tolerable degree of method in 
his MSS. It is convenient to copy such a thing at such a 
time, although it may be very much out of its place. A pro- 
digious familiarity with the subject is required to keep a whole 
plan at the same time, and for a long period in the head, which 
is necessary to the production of an orderly MS. One of the 
artificial means of effecting a tolerable arrangement, to write on 
loose sheets, and to arrange them before they are bound, was 
prevented by the scarcity of writing materials, and the different 
manner of using them; and when a person writes every thing 
with his own hand, even if there be io method m his collections, 
he is commonly able to find the passage which he seeks, from 
remembering extrinsic circumstances, as the time and place of 
writing it: these considerations ought to be taken’ in account, 
when we blame the defective method of the Pardects and the 
Code. The necessity of fair writing is another great impedi- 
ment to the attainment of a perfect arrangement : when a work 
is written to be printed, it matters not how much the MS. be 
disfigured with insertions and erasures ; but, if the writing is to 
be preserved, that it may be read afterwards with any comfort, 
a fair page is indispensable. We find abundant proofs that in 
the age of Justinian, barbarism had commenced : the head of 
the emperor on coins is adorned with a diadem, which, as well 
as his robes, is stuck over with pearls and stones, so that he 
resembles a barbarian, or a doll, rather than a Roman general. 
There is a vast profusion of fine titles in his body of laws, which 
are bestowed with a lavish hand, a sad departure from the 
severity of the ancient simplicity, The epigraph of the second 
preface, or epistle, prefixed to the Digests, is a good instance. 
«De Confirmatione Digestorum ad Senatum et omnes Populos. 
In nomine Domini et Dei nostri Jesu Christi, Imperator Cesar, 
Flavius Justinianus, Alemanicus, Gothicus, Francicus, Ger- 
manicus, Anticus, Alanicus, Vandalicus, Africanus, pius, felix, 
inclytus, victor ac triumphator, semper Augustus, ad Senatum, 
et omnes populos.” There is, something of barbarism in the 
manner in which he forbids the citing of the other works of 
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lawyers, except those comprehended in his compilation ; his 
prefaces are full of vain and empty boastings, and his dislike of 
commentaries would ill suit our annotating lawyers; “ nullis 
Jurisperitis in posterum audentibus commentarios illi applicare, 
et verbositate sua supradicti codicis compendium confundere, 
&e.” This denunciation, although it may be wholesome, 
savours of a barbarous age, and the prohibition of books, in 
which there were any abbreviations or contractions, which is as 
it were to put the works and the art of short-hand writers into 
the index of prohibited books and under the ban of the empire, 
is an infringement of literary freedom. If we look at these 
ordinances we shall find, that as far as legal learning was con- 
cerned, they amounted to the institution of an inquisition, and 
thereby founded a most mischievous precedent, and did more 
harm than any harmony of laws could possibly atone for. If the 
prohibition of any book whatever, under any pretence whatever, 
be once conceded, it is only one step more, and a very short one, 
to the Dominicans, and to the dungeons and faggots of those - 
reverend and party-coloured fathers. It is always highly improper 
to mix law with religion; law is law, and religion is religion : 
every pious and patriotic man is desirous to keep the two 
departments entirely separate, and on no account to mingle them, 
for the mixture, or rather confusion, is greatly to the detriment 
of both. We should be disgusted with the cant and bad taste 
of a young book-making lawyer, who should commence his 
digested or undigested Index to the Term Reports, like the 
Holy Alliance in their indigestible compositions, in the name of 
the most holy and undivided Trinity, and we should with reason 
be shocked if the illustrious artist were to conclude his book of 
reference thus, “ Quod celesti fulgore, et Summe Trinitatis 
favore confectum est.” We are offended, in like manner, at 
Justinian’s ill-timed display of his piety, or hypocrisy; the 
phrase “ nostro nomine prefulgente,” is to be condemned of self- 
conceit only ; but expressions such as “ summA nostri numinis 
liberalitate,” and “ nostro divino fuerant ore profusa,” are not to 
be excused in a Christian emperor ; how could he reconcile the 
notion of his own divinity with that faith of which he makes 
such an ostentatious display? The Pandects were translated 
into Greek by Thalelzus: the eye of the law, of which we hear 
so much, and in which matters seem so very different from their 
appearance in other eyes, was a title first invented in honour of 
this translator, who was called voutije op SaApoc. 

The next and third part of the body of the Roman law is the 
Code of Justinian. The word Codex, Code, was used only to denote 
a collection of imperial ordinances, and was thus restricted ; it 
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was not used in the modern and larger sense, in which we say a 
Code of laws, meaning the whole body of the laws of a country: 
from the difference in the ancient and modern acceptation of the 
word mistakes have arisen. The Code of Justinian contains the 
laws of fifty-four emperors, from Adrian down to himself: it is 
divided into twelve books. It was adopted in the east, but it was 
not able to supplant the Theodosian Code in the west. Justinian 
had previously compiled a former Code ; five years intervened 
between that and his code of second prelection, which latter 
only has come down to us; it repealed and annulled the former 
one. The Codes of Theodosius and Justinian are chiefly valuable 
for the immense mass which they contain, of the history and 
antiquities of the declining empire. 

The Novels form the last and least estimable - portion of 
the Roman law ; they are imperial constitutions, which were 
made after the publication of the Code of Justinian; they 
are principally in Greek, and are arranged without any 
other order, than the date of publication. There is an ancient 
Latin translation of the Greek Novellew, extremely literal and 
extremely inelegant. This Vulgate is called the Authentic, 
«* Authenticum,” and has carried literal translation so far as to 
be barbarous. The admirable historian of the kingdom of 
Naples, who was a profound lawyer, and an excellent critic, 
briefly and distinctly gives it as his opinion, that of the Novels 
of Justinian, such as were written in Latin are as much inferior 
in beauty and elegance to the Constitutions after Constantine, 
as these are to the Constitutions from Adrian to Constantine. 
More than a century before Justinian, the emperor Theodosius 
II had published a code containing the laws of the Christian 
emperors from Constantine to his own time; the greatest part 
of the bulky volumes still remains: from the great number of 
the inpeatel comtiantionn, it should seem that the emperors had 
a passion for making laws; they are on subjects of various 
importance, and even descend to legislate concerning the 
bathing of the soldiers in the river; many are in a very rheto- 
rical, flowery, offensive, and almost Irish style. There were 
one hundred and twenty-six years from Constantine to Theo- 
dosius II, and sixteen emperors; we ought not to wonder, 
therefore, at the magnitude of the Theodosian Code. James 
Gotthofred, who spent thirty years in writing a commentary on 
this code, and was well qualified in other respects to form a 
correct judgment of it, says, “ Etsi conditores hujus codicis 
egregiam operam navarint in capitibus et sententiis excerpendis 
ex prolixioribus constitutionibus, quas sub suis quasque titulis 
posuéie, detractis que ad rem minus facere videbantur, veluti 
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prefationibus, aliisque que non legis modo concepta erant ; 
servatis contra que plenam et absolutam ferme sententiam 
efficerent, paucis excerptis, que supra notavimus, attamen 
fatendum, discerptas ita leges multum lucis amisisse, que si 
integre extarent, singulis sententiis, plenior quoque certiorque 
sensus constaret: uti fermé nisi tota lege perspecta de una 
aliqué ejus particula proposita judicare vel respondere arduum, 
imd quoque inutile est.” Thus complains Gotthofred, notwith- 
aiding the partiality of a commentator, of the want of con- 
{RAEHOO. pS , connection of the laws in this code: he laments 
ikewise, that, on account of the confusion of the names of the 
consuls and emperors, the chronology of the code is unhappily 
intricate and difficult. 

The style of the Constitutions is sometimes good, some- 
times a little strange, and. sometimes so very strange, that 
it_ would be, perhaps, possible to name one learned Judge, 
who has alone Seas able to equal it: as in a constitution of 
Constantine ; “ Cessent jam nunc rapaces officialium manus, 
cessent inquam: nam si moniti non cessaverint, gladiis praci- 
dentur : non sit venale Judicis velum ; non ingressus redempti; 
non infame licitationibus secretarium: non visio ipsa presidis 
cum precio: «qué aures judicantis pauperrimis ac divitibus 
reserentur : absit ab inducendo, ejus qui Officii princeps dicitur, 
depredatio,” &c. [1 Cod. Theod. tit. vii. 1.]. Persons who 
have visited the ancient Basilicas will understand and feel the 
weight of the words, “Judicis velum.” Schomberg acknow- 
ledges that the best, and indeed all the good constitutions are 
of the emperors before Constantine ; they are only to be found 
in the code of Justinian, not in that of Theodosius: and the 
admirable Giannone says, “ Fu veramente cosa di somma mara- 
viglia che fra quelli Romani Imperadori, che ressero l’imperio 
sino a Costantino, essendovi stati alcuni iniqui, crudeli, e 
piuttosto mostri sotto spezie umana, come Nerone, Domiziano, 
Commodo, Eliogabalo, Caracalla, ed altri; le loro costituzioni 
nondimeno ugualmente splendessero di saviezza, di giustizia, e 
di graviti: tutte saggi, tutte prudenti, eleganti, brevi, pesanti, 
e tutto diverse da quelle prolisse, che da Costantino, e dagli 
altri suoi successori furono dapoi promulgate, convenienti 
piuttosto ad oratori che a principi [l.i.c. 8]. For this reason 
the Code of Justinian is more valuable than that of Theodosius, 
because the former comprehends the constitutions of the em- 
perors before Constantine, the latter begins with him. 

The forms of proceeding are a very important part of all systems 
of law, because they are the mode of carrying the law into effect ; 
but in the Roman ‘ the formule are of especial dignity and 
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importance. The formule for contracts were useful, as they 
were partly in the nature of notarial acts: it was necessary that 
a,notary, some public officer, or at least some,skilful person, 
should be present to prescribe and administer the exact form 
of words; these solemnities may have been sometimes absurd, 
but they were no doubt ns | in cutting off suits by their 
precision, and in supplying before hand the best a | most 
authentic evidence. The forms have been called by the enemies 
of the civil law; charms and conjurations; and it certainly seems 
as though there was something of superstition, in a rigid adhe- 
rence to particular words; as if they, were supposed to possess 
something of the magical power of invocations. We perceive 
the same feeling in the present Romans, in the strict adherence 
of the Romish church to the old forms of liturgy, and in holding 
it improper to pray in any but, the old formule, which have 
been consecrated by immemorial custom. The notion of extem- 
poraneous prayer, in which the Presbyterians so largely indulge, 
would seem no less monstrous to a Roman prelate, than an 
extemporaneous contract, or agreement, to an ancient Roman 
Jurisconsult ; neither of them could be brought to believe, that 
there was any force or efficacy therein ; that they were not void 
from the beginning, and absolute nullities. These highly artifi- 
cial modes had, no doubt, some inconveniences, but they were 
not without their use, as artifices to give time to the contract- 
ing parties to think and to be neRak p it is extremely difficult, 
if not impossible, to make the many reasonable; the humanity 
of legislators, therefore, has often contrived to invent substitutes 
for reason. The custom of writing all instruments in Latin, 
after it was a dead language, which prevailed so long in Europe, 
had many of the advantages and inconveniences of the Roman 
formule. There were men, however, in the olden time, who 
were averse to forms: we read in the Pandects this commence- 
ment of a will; “ Lucius Titius hoc meum testamentum scripsi 
sine ullo jurisperito, rationem animi mei potius sequutus, quam 
nimiam et miseram diligentiam: et si minus aliquid legitime, 
minusve perité fecero, pro jure legitimo haberi debit hominis sani 
voluntas.” The Testator was no friend to formule; but per- 
haps he would have been less dissatisfied with them, if he had 
been a pretor, and had consumed his time, and employed an 
excessive and miserable diligence in endeavouring to pick out 
the reason of men’s minds, and the will of sane men, from their 
unintelligible and insane writings. The unfortunate president 
Brisson has formed a, most valuable collection of the solemn 
and usual words of the Roman people, having gathered them 
with incredible industry from the most remote, as well as the 
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most obvious sources. It may be thought that he has carried 
it too far, and made many expressions, even in domestic life, to 
be practical forms, which should rather shine in a book of 
familiar and easy dialogues, such as, “ Salve, quid agis? Date 
aquam manibus, apponite mensam; auferte mensam. Ferte 
aquam pedibus.” Nor is it easy to place amongst the “ verba 
solennia” of the Roman people, such terms as, “ Meum mel, 
meum cor, mea colustra, meus molliculus caseus!” But 
these form a very small part of the inestimable work of the 
learned and laborious President, of whom it has been most 
justly observed, “ita ut sermonis elegantiam pluribus, huic 
verd uni sacram atque solennem Latine lingue supellectilem 
debeamus.” A large majority of lawyers, and of men of all 

rofessions, ducagh the niggardliness of our step-mother, 

ature, must inevitably consist of dull fellows, who are not 
susceptible of comedy, and have no sense of the ridiculous (a 
sensitiveness on this head being a sure test of genius), they are 
very apt, therefore, in carrying laws into execution to make 
them ridiculous. A legislator in handing over his law, whatever 
it be, to judges, to be put in force, must make up his mind to 
see it very soon caricatured. In some farce, a Yorkshire clown 
is taken into a gentleman’s service, and, being ordered to bring 
his mistress a piece of bread, he brings it in his hand ; where- 
upon, a law is made, and he is ordered, in future, to bring what- 
ever is asked for on a waiter: soon afterwards, the lady calls 
for her clogs, and he accordingly presents them to her on a 
silver waiter ; the clod is forthwith, with the unanimous consent 
and approbation of all present, kicked down stairs, out of the 
house, and across the street. In the history of jurisprudence, 
in all countries, we shall find, that the judges have usually 
wanted that power of obvious discrimination which was fairly 
required inthe Yorkshire servant ; and whenever they do not, as 
it were, annul and repeal a new law, by some strange and 
strained construction, they very soon make it so ridiculous, and 
ae ge also, so inconvenient and oppressive, that men wish it 

ad never been enacted. In order to understand the rigid 
adherence of the Romans to their formule, let us borrow an 
analogy from our cries. Let us suppose that muscles could be 
sold—could only come ‘ sub hasta’ lawfully, as “ Lilly-white 
muscles!” That the purchaser of a mutton-pie, in market 
overt, might not repose on the security of his title without this 
solemn announcement of the sale, “ Mutton-pies! Hot! hot! 
hot !” two hots only being clearly vicious. That the transfer of 
the possession of hot cross-buns, for a valuable consideration, 
was ineffectual, unless their venality had been proclaimed in the 
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usual solemn and legal terms, ‘‘ Hot cross-buns! hot cross- 
buns! one a-penny, two a-penny, hot cross-buns!” That if a 
word, or a syllable, had been omitted, the transaction was a 
mere nullity ; the vendor was compelled to restore the coppers, 
and the purchaser to make a specific restitution of the buns, 
the preetor, in aid of his authority, calling in ipecacuanha, tartar 
emetic, and camomile-tea. It was easy, by neglecting to dis- 
criminate, to carry any general rule to an extravagant length ; 
but many reasons occur to justify an adherence to forms in 
profane matters, and perhaps, also, as to sacred: the ancients 
were of opinion, that, as the immortal gods were to be treated 
with due respect in all actions, so also in the words that were 
to be addressed to them; that prayers were not to be made 
without consideration, and the advice of the most wise and 
learned men: they would have considered it an intolerable 
thing, a most impious liberty, and an indecent freedom, that 
every greasy, leaden-faced fellow, should utter, as an address to 
heaven, whatever barbarous and unconnected words might 
chance to come into his head, or to issue from his impure 
mouth. Nor will this notion seem to be very unreasonable, if 
we consider that we esteem it better and more safe to incur the 
risk of error by too great respect, rather than through too great 
a of sacred things ; it being usual, also, to have addresses 
and petitions, concerning matters of infinitely less importance, 
that are to be presented to mere earthly sovereigns, prepared 
before-hand with the utmost care and the most scrupulous 
exactness. Lawyers delight in quaint modes of proceeding, as, 
for instance, in reckoning time; the emperors dated their con- 
stitutions by Consuls, when these magistrates had ceased to 
be any thing but an empty name. We absurdly reckon our 
years in legal proceedings, not by the vulgar era, but by the 
year of the King’s reign—50 George IV : the Pope, in his bulls, 
dates by the year of his pontificate, and the smallest little 
Bishop by the year of his consecration or translation ; his meek 
and lowly spirit being puffed up so much with the notion of his 
own importance, that he imagines his being the occupier of 
some paltry see is of greater concernment to the human race, 
than even that event from which the whole of Christendom is 
used to date. The Roman law and formule receive much light 
from the Grecian: the great addition which has been made to 
the Greek inscriptions, since it has been the fashion to travel 
in Greece, induces a hope, that much important information 
may be derived from these sources. The Byzantine Greeks 
have done us infinite mischief by their epitomes, synopses, 
selections, manuals, and abridgments; the original work was 
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lost, because the epitome was preserved: whatever the worth- 
less Greek thought valuable was saved; whatever he deemed 
unimportant -was lost; he was, of course, wrong in both 
instances : whatever was good, therefore, has been Jost; what- 
ever was of little value remains, in most instances, where he 
has unhappily exercised his taste for abridgment. 

The Roman jurisconsults were not only among the greatest 
men in the times that the state flourished, but the last good and 
great men in the declining and falling empire belonged to that 

dy, although the dignity of an advocate was much lowered 
under the emperors from what it had been under the republic, 
The Pandects were collected almost entirely from the writings 
of the jurisconsults of the second and third centuries. Of the 

eculiar merits of the style of the four principal contributors, 
De Ferri¢re, speaking in praise of the great Cujas, says, ‘* En 
effet il a dans ses ecrits la majestueuse gravite de Papinian, la 
riche abondance d’Ulpien, la douceur et la netteté de Paul, la 
précision et le stile coupé d’Affricain.” Of the latter writer 
the style is not without difficulty, for the proyerb, ‘‘ hec lex 
est Africani, ergo difficilis,” has long been current amongst 
students. Of Ulpian it is related, that he was a great enemy 
of the Christians The great Papinian, the righteous judge, 
who preferred to die rather than to acquit a person guilty of the 
crime of parricide, whom Spartian calls “ Juris asylum et dac- 
trine legalis thesaurum ;” Papinian, the sanctuary of juris- 
rudence, and the treasure of legal learning, who presided in 
gland in the time of Seyerus, and was, as it were, the 
recorder of York ; Papinian, the man eminent for his excellent 
understanding, surpasses any one of the rest: we read the 
following passage concerning him in the Theodosian code, which 
is also repeated in the code of Justinian, “ Ubi autem diverse 
sententia proferuntur, potius numerus vincat auctorum: vel si 
numerus equalis sit, ejus partis precedat auctoritas, jn qué 
excellentis ingenii vir Papinianus emineat: qui ut “singulos 
vincit, ita cedit duobus.” [1] Cod. Theod. tit. 4.) This is a 
high distinction, yet the pre-eminence and prerogative was still 
higher of St. John Chrysostom, in interpreting scripture; for 
his opinion alone was worth more than those of all the other 
fathers of the church. Gravina says of Papinian, “ Inest enim 
in eo preter elegantiam, et candorem Latinitatis, omnibus JCtis 
familiarem, grayitas talis, ut non tam interpretem, quam latorem 
teagan agere yideatur.” 

Under the dominion of the emperors, the jurisconsults fell gra- 
dually from the lofty station which they had oecupied in the opinion 
of the public, A Scythian slave, in the year 400, fad turned lawyer 




















1837. Roman Law. 4il 


kat vouwy whSn didackurog, and was actually seen to be (the 
phrase expresees the indignation of the writer) a professor of law: 
nor does Ammianus Marcellinus give a high character of the law- 
ers of his day ; “ Hi ut altius videantur jura callere, Trebatium 
oquuntur et Casellium, et Alphenum, et Auruncorum Sica- 
norumque jamdiu leges ignotas cum Evandri matre ab hinc 
seeculis obrutas multis: et si voluntate matrem tuam finxeris 
accidisse, multas tibi suffragantes absolutionum lectiones recon- 
ditas pollicentur, si te senserint esse nummatum.” He does 
not say much for the legal learning of even the Old Bailey 
practitioners : he adds, concerning the Crown lawyers, “ Equibus 
ita sunt rudes nonnulli, ut tanquam se codices habuisse memi- 
nerint. Et si in circulo doctorum authoris veteris inciderit 
nomen, piscis, aut edulii peregrinum esse vocabulum arbitrantur.” 
Some deduction ought, perhaps, to be made from this statement 
on account of the dislike which soldiers always feel for laws, 
because they are connected with the odious arts of reading and 
writing. They wish to extend as far as possible the maxim, 
* silent leges inter arma ;” yet enough will remain to show that 
the lawyers of those days were, in general, but poor clerks. 
The most learned and very judicious Bynkershoek is of opinion, 
that the introduction of Christianity into the Roman empire 
was a great cause of thinning the ranks of the lawyers, and of 
destroying the study of the law: the lawyers were amongst the 
first and most vigorous opponents of Christianity, and they 
steadily adhered to the old religion; which, therefore, was an 
obstacle, and sometimes an absolute impediment to their 
advancement. The incursions of the barbarians, and the 
violence of the times were, subsequently, unfavourable to 
forensic pursuits :— 


** Vis colitur, jurisque locum sibi vindicat ensis.” 


The fate of Justinian’s body of laws was remarkable; the 
work was hardly born when it died: his laws never obtained 
any great force in the west, and the duration of their sway even 
in the east was very limited ; but after slumbering in the tomb 
for seven hundred years, they had a most glorious resurrection. 
Dr. Harris says, “ But as if fortune would make an atonement 
for her former severity, they have since been the study of the 
wisest men, and revered as laws by the politest nations.” The 
Roman law was never entirely extinct in Europe; it might be 
studied at the worst in the Basilica, which contain an abridg- 
ment of the body of law; and it was in force in the east until 
Constantinople was taken by the Turks. Iynerius, or Wer- 
nerius, 2 German, one of the first who cultivated the study of 
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the law, is said to have learned it at Constantinople. The pro- 
fession and practice of the law, like all the other sciences and 
arts of life, fell into a rude and barbarous condition, when men 
retraced their steps to a savage life; but there is no reason to 
believe that the Roman law was ever entirely lost or suspended ; 
on the contrary, it is certain that it always subsisted, but it 
was cultivated for several centuries unskilfully and unsuccess- 
fully. It revived with extraordinary rapidity at the beginning 
of the twelfth century ; and, when learned men, from whatever 
cause, resumed the study of the Pandects, they applied them- 
selves to the elucidation of the body of the law with extraor- 
dinary zeal and emulation, and in great numbers. The sums, 
and more especially the copious glosses, of the earlier professors, 
exhibit a great acuteness and solidity of understanding ; a pro- 
found knowledge of the law, and a prodigious and unwearied 
diligence: they give us an exalted opinion of the authors of 
those elaborate works, and we are more disposed to wonder that, 
awakening suddenly from the long sleep of barbarism, they 
exhibited such great attainments, than that they wanted 
that refinement, elegance, and variety of learning, which the 
superior advantages of later times could alone supply. Accur- 
sius had investigated and explained in his glosses many of the 
more abstruse laws with stupendous acuteness ; and had recon- 
ciled, by a laborious and ingenious collation of the text, many 
laws that were apparently inconsistent and contradictory. On 
the revival of letters and of the Greek literature, Alciati re- 
stored the study of Roman jurisprudence to its native elegance, 
and it became a delightful, and was no longer a painful, al- 
though profitable, pursuit. His epitaph at Pavia says, that he 
died in 1550, and describes him as the man “ qui omnium doc- 
trinarum orbem absolvit, et primus legum studia antiquo resti- 
tuit decori.” An augur would find a remarkable omen in the 
nativity of this celebrated lawyer ; for he was born, it is related, 
like Cicero, “‘ nullo matris parturientis dolore ;” and his method 
of institution was as facile as his birth. If the old, painful, 
and uninviting course of education had been eminently success- 
ful, by reason of the paramount utility of the study, notwith- 
standing the dry, formal, and scholastic, method, in which ‘it 
was conveyed, we cannot wonder that the new mode of teaching 
the law, which brought to bear all the history and antiquities, 
the philosophy, the eloquence, and frequently even the poetry, 
not only of Rome but of Greece, spread like a fascination, a 
conflagration, an infectious disease, amongst the students, The 
extraordinary and well-merited success of the professér, and 
the intrinsic excellence of the new method, gave great offence 
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to the conservators of barbarous usages; they could not bear 
that others should learn with ease and pleasure, what they had 
learned with difficulty and pain: to have made any branch of 
education agreeable was an unpardonable and inexpiable of- 
fence ; and the heroes of the old school, aided by the church, 
raised such a violent persecution against Alciati, that he was 
driven out of Italy; but he continued to teach in France under 
the auspices of ieneie I. His method soon prevailed every 
where, even at home; and it is there that inventors and im- 
provers invariably find the least encouragement, and experience 
the most determined opposition. Since the foundation of the 
new school, the Roman law has been liberally illustrated from, 
and indeed almost entirely inculcated by means of, the most 

erfect specimens of composition that the world ever beheld. 

he angler who desires to have good sport in the ancient juris- 
prudence must not fail now to bait his hook with some very 
choice morsel of classical learning. We read of the great 
Cujas, “ Veterem eruditionem tanti faciebat, ut e& se diceret in 
jure civili tanquam hamo piscari.” The accumulation of know- 
ledge, a fund of riches which, never suffering loss, is continually 
increasing, will also account in part for the difference between 
the glosses of Accursius, who wrote in the thirteenth century, 
and the commentaries of Alciati, composed in the time of 
Francis I. It is comfortable for the practitioner to reflect, that 
if the study of the law in the time of the old composers of 
glosses was painful, the practice was lucrative. Francis Hot- 
man complains that the power of making a will was the most 
fruitful of all the various sources of litigation—* tellement 
qu’Alexandre escrit en sa preface sur le titre De vulg. et pu- 
pill. sub. que Raph. Cumanus avoit oily de sa propre bouche 
de Balde qu'il avoit gaigné sur la matiére des substitutions 
plus de quinze mil ducats en consultations; et adjouste 
ces paroles; Ideo advertatis.. The number of authors who 
have written on the civil law, and not merely of authors, 
but of men of extraordinary genius, learning, or eloquence, is 
truly astonishing ; it would have greatly exceeded the limits of 
the present article to have given a very brief enumeration of 
the names, the excellences, and the works of the seme 
writers. The legal biography has been well and — 1 
written by Guido Panzirolo and many other authors. It is dif- 
ficult to speak in adequate terms of the learning of James 
Gotthofred, and yet vast learning is so common with juriscon- 
sults, that it is hardly a distinction, The learning of Cujas 
and Heineccius is extraordinary, inconceivable, and, as it were, 
(speaking with reference to jurisprudence and the limited, al- 
VOL, VIII—W, R. 25 











414 Roman Law. Oct. 







































though very extensive, remains of the ancient law which we 
possess), perfect. The operation of the’ vast learning of an 
author, in its action outwards upon the minds of ‘his readers, 
men of ordinary information, is frequently rither todarken. and 
ebseure than to enlighten; yet the transcendent learning of 
Oujes.and Heineceius is always perfectly diaphanous,.andiius- 
trious.with the most luminous perspicuity. The pure duatinity 
ofthe Spaniard, Antonio Augustini, is as remarkable as it is 
delightful; -but, amongst the numerous writers, of elegance, 
yina shines forth as an example of absolute perfection in 
didactic composition ; his style is elaborated into a model of the 
most perfect Dekuty the man who has not read his works is 
gurely ‘not to, be accounted happy: Whatever ‘may be their 
opinions: as to the other publications of Justinian, all learned 
mea agree in edmmending the elegance of his Institutions, nor 
is,,it- possible to be insensible to the classical correctness of 
Gravina; the, feelings of his editor, Godfrey: Mascou, if we may 
judge, from; his own productions, are not very.acute; as to the 
beauties, of composition. Yet the honest: German -cries: out 
aloud| thet. that,man must be made of Jead, or niore stupid than 
@ millstone+—“ ne ile plumbeus sit, aut stupidior lapide mo- 
lati;?-who,is insensible'to his extraordinaty mefits, Gravina 
was so preat a-man that, ike our Hampden and the major part 
of estimable persons, he has been accused by eritics of: Infi- 
delity,; when no other fault can be laid to the charge of a dis- 
tinguished; man, it-is necessary for his enemies, the foes of the 
human race, to, adopt an aceusation that is easily made and 
greedily believed, and that can never be disproved. Gravina is 
suspected.of being an infidel, or * semipaganus, ” because-he pre- 
fers the name.of Janus in the title of his works—‘ JanihVincen- 
tii Gravine:.Jurisconsulti, Opera”=—to the barbareus word Jo- 
hannes, and) bevanse he sometimes. speaks with charity df -the 
Pagans, and. of their religion with tespect. The grounds of ac- 
cpantion are sufficiently absurd, yet they are’ more respectable 
some that haye been brought forward as proofs agaimst 
menof.eminenee, The most celebrated professor) of law; Cujas, 
was accused of an indifference to religion, because he inever 
aliuded to the subject in his leetures. Ht isnot easy: to conceive 
how the ost ingenious lecturer-could possibly connect a -com- 
fession of faith with a discourse on the. law. of succession or.of 
contracts : but envy is credulous—some crafty enemy undertook 
the office of spy, and asked his opinion om a-controverted point ; 
his ventar answer, which at. once silenced. the enwardly: 
ruffian, is well known, but ought never to be forgottem—“ quid. 
hoc ad edictum Pretoris,?”.. The learning. mad, the purity of 
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style ‘of the writers on Roman law are not their only, nor-their 
most valuable; qualities; their works generally breathe a liberal 
philosophiedl spirit: "He is not a man who is unable to appre+ 
paaricy ray elegant and philosophical treatise, “« De 
Culta Religionis Peregrnnew apud Veteres Romanos ;” wherein 
he) cléarly. traces the pestilent stream of intolerance from itd 
soutesiia Egypt into. Rome. ‘The Jews caught the contagion 
the ‘worst plague of Bgypt+of the Egyptians, and eommuni+ 
cated it'on the one: hand to the Romans in the western world; 
on the: other, to the east; through the Mahometans. The Hie- 
tory of \Naples, by the admirable Giannone, is valuable for the 
stores:of historical and legal information which it contains, and 
precious for the tone ‘of liberality and: moderation in whioh ‘it 
ise ed.;' 80 far from falling into the vulgar etror that ‘the 
laws of the Jews are adapted for all nations and all times, and: 
not: merely for the-peouliay circumstances “and | necessities! ‘of 
that. natidn.at the time they were made; he’ honestly atid rae’ 
tionally says,‘ Evqual’ altra gente possiamo’ 101 qui’ in’ niegz6! 
recare; lw quale cola’ Romana ‘in cio contendere? Non certas 
mente VEbrea; la cai legal disciplind essendo molto semplice -& 
volgare; [now fw mat avuta in molta riputazione ”-fll 1.) 8.7.7 
Gravina, in: hie dedication to’ Pope Cleinent X41, teedtimmends' 
the Roman jadrisprudence, as being ‘derivéd from the Jewistt; 
but he does! not re his recommendation elsewhete, for he 
seers to-think’ that)it was ‘a reason which wae ‘likely’ to weigh 
with a only ; to: borrow Martin Luther's favouniteespres. 
sion, with “whittle ass of a pope.” ‘Cofstantiné made preat 
changes in’ the Roman jaw ; henee he was called * nowator,” the 
inwovator;/ many of his changes are mischievous; he enacted 
diverts: old-maidish Aaws im favout of what was esteemed, by 
fanatiosy purity, and several torenrich the chureh. ‘Writers on the 
oné’side extol Constantine for his alterations in the laws, whilst 
others condeam him ; it is only by a patient examination of the 
lawsthemselves, that we ‘can forma just judgement ‘as to hig 
légiskutivel merits: ‘To'get a real knowledge of ‘thé history of 
the Chistian Church) itis absolitely necessary ‘to ‘be well 
acquainted withthe Roman law, and especially with ‘the im- 
periab constitutions contained in the codes of Theodosius atid’ 
Justinian3° without which, it is petfectly impossible fo obtain 
alcorrect | view “of ‘ecolesiastical matters. The constitutions of 
thecéa»perors ‘after Constantine, are easily distinguishable ‘by 
their diffuse and barbarous style. - We hear much of the preva- 
lends of the-eivil daw in Scotland ; Atthut Duck says, that it 
obtains’ there! “cin casibus omishis ;” aad it shotld se*m, that 
sbehvéases are’ pretty nunierous, - Geotge Buchanan gives an 
25 
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unpleasant picture of the state of the law in that kingdom. 
“In Scotia, nullas pene esse leges preter Conventuum Decreta, 
eaque non in perpetuum, sed in tempus facta, Judicesque, 

uantum in se est, lationem legum impedire, civium bona 
tudicum arbitrio esse concessa, eorumque esse perpetuam po- 
testatem et imperium plané tyrannicum, quippe quorum arbitria 
sola pro legibus sint.” [l. 14. Rer. Scotic.] Some assert that 
this account is exaggerated, even with respect to the time of 
which the historian speaks ; whilst others refer us to the deci- 
sions of the Scotch courts in the present times, and maintain 
that not only do vestiges of the old evil remain, but that it is a 
tolerably faithful description of the condition of the laws at 
the present day. As to the Scotch law of real property, it has 
little in common with the simplicity of the Roman law; for 
it is, if possible, still more clogged with the feudal trash, than - 
even the law of England. It is an important question, but 
hitherto it has never been answered, or even asked, whether, if 
a code of laws was composed for England, the benefits thereof 
ought to be extended to Scotland and Ireland. The Scotch are 
an argumentative people, yet they have not furnished their share 
of great lawyers : they argue chiefly about metaphysical matters, 
for which purpose it is only necessary to watch the mental phe- 
nomena that pass within, or even with a strict economy of words, 
and:an immoveable pertinacity, to talk confidently about the mind 
after some artificial system, without taking the trouble of actual 
observation ; but in law, much depends on extrinsic matters, 
on information from without, on the knowledge of books, and 
of mankind ; learning and erudition are eminently necessary. 
The Scotch law books, whenever they profess to treatof the Roman 
law, manifest only a superficial acquaintance with it, which 
is evident on the slightest inspection. It has been somewhat 
unhandsomeiy said, that of the civil law they have been most 
successful in retaining its mutability, and the defects and delays 
of judicial proceedings, together with some ill-pronounced 
technical terms. The modes of publication, it has also been 
remarked, are very characteristic in both countries: in Rome, 
the laws and haat notices are published on the doors of the 
churches ; in Scotland, at the market-cross: the prime neces- 
sary of life to a Roman, and which he can on no account inter- 
— being to say his prayers; of a North Briton, to buy and 
sell, 

“ Cicero Trebatio, S. D. 

*THluseras heri inter scyphos; quod dixeram, controversiam 
esse, posset ne heres, quod furtum antea factum esset, furti 
recté agere, Itaque etsi domum bene potus serdque redieram, 
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tamen id caput, ubi hec controversia est, notavi, et descriptum 
tibi misi ; ut scires, id, quod tu neminem sensisse dicebas, Sex. 
lium, M. Manilium, M. Brutum sensisse. Ego tamen 
Sceevole et Teste assentior. Vale.” [ad Fam. 1.7. Ep. 22.] 
It is plain, from this very curious letter, although it is not 
commonly known or remarked upon, that there were in Cicero’s 
time collections of law, or digests of decided cases, and the 
opinions of eminent men, like the Pandects, in common use, 
which could be readily consulted, and with advantage, even 
when a lawyer returned home late from supping with his 
friends, and had made himself pretty comfortable. 

Of the celebrated Institutions of Gaius, a small portion only 
remained ; but within a few years, a copy of the work was 
found in Italy nearly entire, and has been printed with singular 
care. As the subject is so large, it will be desirable to con- 
sider in a future article, the importance of that work, and also 
of whatever the more modern Germans have said and done to 
advance the knowledge of the Roman law. The Germans are 
a most learned and laborious nation, but their works must be 
used with the utmost caution ; for. they delight in paradoxes, 
and love them, if they be very incredible, better than their own 
souls; better than brandy and sausages, than beer, wine and 
tobacco; better than any thing, except compilation and a little 
quiet plagiarism. This prudent and sage advice, therefore, has 
been given by experts, to believe any thing whatever, even: to 
believe that the paradox itself is true, rather than to believe 
that it is new, and was invented by the learned and excellent 
German who puts it forth to the world as his own, 

_ The prolegomena and notes of James Gotthofred to, the 
Theodosian Code are, like too many of the writings of lawyers, 
overrun with citations; sometimes even when they are not 
stuffed so full of references, that are nothing to the purpose, 
as to be quite unreadable, the points which they would. illus- 
trate are unimportant. The Theodosian Code of Gotthofred 
is a striking instance of overwhelming annotation; and the 
profundity of his learning is not unfrequently injurious to per- 
spicuity ; he is not entitled to rank with the few commentators 
whose notes are so brief, so apposite, so necessary, and so 
happy, that they will overcome the most powerful antipathy to 
commentaries. Persons who are addicted to too great citation, 
and who have sinned against society in that respect, ought.to 
be compelled to get by heart the four chapters, 39-42, of the 
31d book of Rabelais, and to repeat them seven times jevery 
day, together with the seven enttential psalms, as.a penance, 
salutary to themselves, and affording a warning to others. 
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A fierce jealousy formerly raged, not only between, the pro- 
fessérs of the Roman and thé Municipal.jaw,. but) the. former 
law excited also the envy of the Canonists: St; Bernard com- 
plains to pope Eugenius, “ Et quidem quotidie  perstrepunt. in 

latio leges, sed Justiniani, non Domini; justéne istud ? tu 
videris)?” and St. Jerome wrote angrily.“ Alie sunt leges Caesa- 
rum; alice Christi; aliud Papinianus, alind Paulus noster pra- 


it” Bc. 

There was ia spirit of rivalry between the popes and. the 
emperors a8 to the law; the former encouraged the Canon, the 
latter the Roman Law; the civilians have briefly comprehended 
the qualifications of their rivals in| contemptuous proverb ; 
“Magnus Canonista, magnus Asinista!’ The emperors had 
made restripts about important matters, whether public or 

ivate; the popes, in ishitation, and desiring to ape them, wrete 

ecretal epistles, or pretended sometimes to have written them, 
if aman married his cousin, or his god-daughter, or kissed his 
god-mother; about espousals, and so forth; all. which was ex- 
tremely absurd; amd extremely lucrative; of such is the body 
of the eanon. law.. With one of the causes of the, neglect of 
the.civil/lew:in England, we can hardly find fault;. it had. un- 
happily ‘been mixed, wp in men’s minds with the canon law, and 
was therefore accoanted a part of ecclesiastical tyranny: 

The two! principal, helps to reading the Pandects, and .con- 
sequently |to’the attainment of a knowledge of the most valuable 

tion of the: Roman law, are the, celebrated index..of, Jac. 

abittus, ‘Index Legum omnium que in Pandectis continen- 
tur,” in. which he ‘has placed. all the laws of, Paulus together, 
and so of all the other lawyers, from whose works.the collection 
was made. The admirable Giannone says of it, ‘‘ Fatica quanto 
ingegnosa, altrettanto utilissima per poter bene: intendere. il 
vero senso delle leggi; essendo cosa matavigliosa, il vedere, 
eome |’una riceva lume dall’ altra, quando. sotto.i libri,, onde 
futono prese;. si \dispongono, il qual lume non potra mai spe- 
rarsi, quando’ cos} sparse si leggono.” [l. 3..c. 3,] And Po- 
thier’s edition of the Pandects, which was the work of, twelve 
years: the order.or arrangement, of the Pandects by, Pothier 
18 @ most important assistance. to the study of the law; he has 
remedied the difficulty, which was extremely) prejudicial to 
the comprehension of the laws, the disorder in whieh the texts 
are placed, not only in each title, but frequently in, being 
dispetsed in irrelevant titles. The) prefaces, or prolegomena, 
to: this great work, are most pérspicuous and singularly, ;in- 
structive. 


It now only remains to say 4 few words concerning the little 
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work, the title of which stands at the head of the present article, 
at least so far as it treats of the Roman law. Mr. Butler’s book 
is little more than a naked list of the names of some writers:on 
the civil law, with abundant internal evidence, as to most of the 
works mentioned, that he never saw them ; and there is'no preof 
whatever that he has consulted any one of them. Gibbon 
says of the Jesuit Petavius, in consequence of an :unace 
countable mistake in speaking of that composition, “an ‘adiver> 
sary would prove that he had never read the Henoticon:” in 
like manner, if Mr. Butler could have an enemy, that: enemy 
would rejoice, that he had written this book. 

Gibbon, with remarkable brevity and accuracy, gives a ged» 
graphical description of the several countries, of which he 
relates the history ; Mr. Butler had probably heard these geo+ 

taphical descriptions highly commended,’ and he accordingly 
determined to imitate him at all events, ‘but very unfortunately 
chose the wrong theatre for such an exhibition; ‘forma: geogra+ 
phical description in the history of a body of laws:is'asmuch 
out of place as any other geography, save only that of the par+ 
cels, would be in a conveyance. Nor is his knowledge of\iged- 
graphy more to be admired than his judgment ‘in /selecting’!a 
time for displaying it. He says, for example, that Ttdly dies 
7. 19. East long., and 38. 47. North lat.” His meaning is quite 
inexplicable, for it would puzzle both Mr. Gibbon and the Jesuit 
Petayius to comprehend it, if they were to return to’life for the 
sole purpose. Some critics are offended with the’ title of. the 
work : Hore Juridice Subsecive, they say, seem to mean’ térm 
time in the long vacation, these words are therefore a coiitra+ 
diction in terms, but they may be construed to mean sittings 
before or after term; besidés, the use of words may very 4re- 
quently be shewn by others to be more correct than the author 
himself could have any reason to suppose. Moreover, 2 man 
who could encourage the study of the Roman law, in its'present 
forsaken state, deserves encouragement himself, rather than hy- 
percriticisms, even if his good intentions be put im execution 
in the most helpless and fumbling manner. It is just, perhaps, 
to estimate his efforts, not at their real value, but at whatever 
price he may choose to put upon them; with every disposition, 
therefore, to show the utmost indulgence, it must: nevertheless 
be. confessed, that Mr. Butler’s mistakes are surprisingly 
numerous for a work of extreme brevity. Fabrot, a Frenchman 
of Aix, the editor of the Basilica, is turned into the -Italian 
Fabrotti ; Cornelius von Bynkershoek, whose surname had not 
much elegance to spare, is converted into a still stranger combi- 
nation of letters; Brencmann inté something rare, and so on ; 
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the Venetians, Everat, with all their fondness for masquerade, 
would hardly choose to appear, even during the carnival, as the 
Evijra. Oiseau informs us, “ En France du commencement 
les juges ne prenoient aucuns salaires des parties, au moins par 
forme de taxe, et contre leur volonté; car les espices estoient 
lors un present volontaire, que celui qui avoit gaigné sa cause 
faisoit par courtoisie 4 son juge, ou rapporteur, de quelque 
draguées, confitures, ou autres espiceries,” but the espices, or 
épices, would hardly be recognized by either “juge” or 
“rapporteur” with a cedilla under the chin, as Mr. Butler 
writes the word “ epices.” 

_ That we may not dwell for ever in words, things are, if pos- 
sible, treated still more unskilfully. We are told that the 
Institutions were translated by Theophilus into Greek. His 
work is not a translation, but a paraphrase, which Huet calls, 
with reason, most prolix ; ‘ elegans quidem et erudita, sed pro- 
lixissima paraphrasis.” Mr. Butler writes of the Theodosian 
Code, “It has not reached us entire; an excellent edition of 
the remains of it was published by James Gothofred at Lyons, 
in 1668, in six vols. in folio, generally bound in four.” It is 
quite evident from this sentence that he never opened any one 
of the six vols. generally bound in four; it was not published 
by James Gotthofred in 1668, nor was it published by James 
Gotthofred, for it was a posthumous work, as even the title page 
proclaims ; there is hung up in large red letters, nearly an inch 
in length, like a red lamp to warn Mr. Butler, the inscription, 
OPVS POSTHVMVM. It was published from the MSS. of 
Gotthofred by Antonius Marvillius (Antoine de Marville), in 
the year 1665. If Mr. Butler had turned over the leaf he 
would have found the editor addressing himself thus—* ad 
Lectorem. Opus hic habes, amice lector, quod licet posthumum 
et parenti superstes, eo tamen majorem promeretur laudem 
quod in illo per annos triginta elaborando et adornando, operi 
simul et vite finem Auctor posuerit.” It is true, that the 
blunders in this little work mainly consist in names and the 
titles of books; but itis also true, thatit contains little else. Mr. 
Butler says of Brencmann, that he was permitted to. collate 
about the year 1710, that he spent ten years on his work, and 
published it in 1/12; this probably is a mere typographical 
error, but there are so many errors, that it is impossible not to ° 
suspect the accuracy of the author’s information. Mr. Butler 
says of the same most learned person, that he was permitted 
to collate the Florentine MS. of the Pandects “ at the earnest 
solicitation of our George I.” ; but Brencmann himself says, that 
he obtained permission, through the efforts of the English minis- 
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ter at Florence, Henry Newton, to whom he had been privately 
recommended by afriend. As tothe general and exemplary silliness 
of the work, one instance will suffice: ‘ Montesquieu’s Esprit 
des Loix, a work entitled to all the praise which it has received, 
no one who has not travelled through the Corpus Juris and the 
Capitularies can form an idea of the comprehensive brevity and 
energy with which it is written :” itis manifest that Mr. Butler 
is not in any respect qualified to form this idea. As to its 
vagueness ; “ Three editions of the Pandects are particularly 
distinguished : the Norican edition published by Haloander at 
Nuremburgh [Nuremberg, called, therefore, in Latin, Mons 
Noricorum, not civitas] in 1529, in three vols. 4to: the 
Florentine, published by Taurellus at Florence, in 1553, in two 
vols. folio, often bound in three ; and the Vulgate under which 
name every edition is comprised, which is not taken from the 
Norican or Florentine edition.” The Vulgate is that text which 
existed, and was in common use, before the publication of the 
Norican and Florentine editions. Of the beauty and precision 
of Mr. Butler’s style, we may easily form an estimate from a 
single specimen: ‘ Andrew Alciat. was the first who united the 
study of polite learning and antiquity with the study of the 
civil law: he was the founder of a new school which is’ called 
the Cujacian from Cujas, tae glory of Civilians. Of him it 
may be said truly, that he found the civil law of -wood, left 
it of marble.” It is not easy to guess to what person the “of 
him” relates; it seems as if the author were equally ignorant 
and indifferent on that point. It is a great mistake to suppose 
that style is an unimportant matter ; clearness and exactness of 
expression and of thought go hand in hand. Men talk in a 
vague, loose, general, and illogical strain, because their ideas 
are confused and indistinct ; but the terse, neat, pointed phrase, 
indicates that a clear image is present in the mind of the speaker. 
Mr. Butler is no friend to the salutary project of making a 
code of laws ; he says, “ The very attempt to lessen by legisla- 
tive provisions the bulk of the national law of any country, 
where arts, arms, and commerce flourish, must. apppear pre- 
posterous to a practical lawyer, who feels how much of the law 
of such a country is composed of received rules and. received 
explanations. What could an act of the Imperial Parliament sub- 
stitute in lieu of our received explanations of the rule in Shelly’s 
[Shelley’s] case ? The jurisprudence of a nation can only be 
essentially abridged by a judge’s pronouncing a sentence, which 
settles a contested point of law on a legal subject of extensive 
application, as lord Hardwicke did by his decree in the 
case of Willoughby versus Willoughby ; or by a writer’s publish- 
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ing a work on one, or more, important branches of law, which, 
like the essay on Contingent Remainders, has the unqualified 
see oi all the profession.” So far as this is an admission 
of the author’s consciousness of his inability to compose a code 
of laws, or even to draw an act of the imperial parliament on a 
legal subject of extensive application, it is quite conelusivé and 
unanswerable, It is commonly said, that it is difficult to make 
a code of laws ; no doubt it is difficult to accomplish any impor- 
tant and valuable work, to build a seventy-four, or a bridge 
over the Thames : a code has never been made, because hitherto 
the people have distrusted their governors: but a government 
that could obtain the entire confidence of the people might with 
advantage undertake that most useful work, to the completion of 
which great industry ought to conspire-with .a very extensive 
and various knowledge, whereof, “nist nimio amore antiqui 
moris. studium ndstram extollere videremur,” an acquaintance 
with the Romaa’ jurisprudence ought to form some. ‘small 

ortion. Mr, Butler's book is chiefly taken from Schomberg’s 
‘ Elements of the’ Roman Law,” an amusing and superficial little 
work; Mt. Butler has ‘no other claims to originality, except 
what he defives from itttumérable mistakes. He has sprinkled 
his’ pages with ‘a few additional authorities’ borrowed from the 
notes to the 44th chapter of ‘the History of the Decline and 
Fall of the Roman’ Empire: a work which has been happily 
called a “Catalogue Raisonné” of the authors, who. wrote 
during that period, or who have treated of subjects connected 
with it ; and in this point of view it is an admirable work. Mr. 
Butler, it seems, has set the fashion, and itis a meritorious 
fashion, for conyeyancers to meddle with the Roman law; yet. 
in truth it has less to do with their branch of the legal profes- 
sion, than with any other : the conveyancer being more connected 
with the feudal law, and less with the Roman, than any of his 
brethren. “The great real-property lawyers” are singularly 
infelicitotis when they come in contact with the civil law ; when, 
like the hungry fendalists of old times, they quit their feudal 
regions and. make an irruption into Italy, they are much less 
successful than their forerunners. Mr. Humphreys, in a reply 
to. some observations on his sensible book, in which he has 
candidly pointed out the more obvious defects of our law of real 
ponenye says to his brother conveyancer and opponent, Mr. 

ugden, “you then refer me in support of your yiews, to the 
successive codifications under the Roman empire; but I cannot 
reconcile your commencing statements with ‘other sources of 
information. In common with preceding writers, you represent 
that in the time of Justinian many camels would have been 
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required .to; carry the codes and laws of the empire and. the 
comments u 
many ttidividuals left behind them hundreds of books on laws. 
These overwhelming masses rendered a methodical collection 
and digest of the laws necessary. This was all which was 
attempted by the Theodosian Code.” For the Digest however, as 
well as for any selection from individual commentaries, Ihave 
searched the Jour volumes of my Codex Theodosianus, jn yaijn. 
While, on the other hand, the numerous Novels of Theodosius II, 
which both authenticate and form the supplement to his code, 
exhibit an attempt (using your own expression) to effect some- 
~~ beyond a mere compilation of anterior laws,  [Leéter to 
E. B. Sugden, Esq. by James Humphreys, Esq. p.8.] _ If the 
passage be fairly cited by Mr. Humphreys from the second 
edition of his opponent’s letter, Mr. Sugden, has. manifestly 
confounded, not only the chronology, but the codes of imperial 
constitutions with the Pandects, which do contain a digest of 
the opinions of preceding lawyers. In the third, edition, the 
passage, seems to have been somewhat mended; there is a 
clumsy endeavour to cobble it. up and to conceal the former 
blunders. The attempt is equally remarkable for its awkward- 
ness, and for that enviable confidence, which must constitute. the 
happiness of the. possessor. The tone of the; amended edition 
seems to say, that the author not only knows the Roman law 
better than Papinian himself, but is personally more familiar 
with the emperor Justinian, and better acquainted with him 
from top to toe, than the empress Theodora herself. Yet it 
could hardly have been necessary for Mr. Humphreys to have 
turned. over every leaf of the four volumes of his Eodex Theodo- 
sianus, to look, with exemplary patience, for what, he ought at 
once to have known was not to be found there. If some one, 
with rash presumption, had asserted that the Rape of the Lock 

is to be found in Coke on Littleton, what should we think of 
the familiarity of the Conveyancer with the sacred volume of his 
legal. scriptures, if he were to say in his reply “ I have searched 

in yain,in the Norman text of Littleton; in the translation ; in 
Coke’s Commentary ; and in the Notes of Messrs. Hargrave and 

Butler, but I cannot find that poem. I have even looked through 

the.other three parts of Coke’s Institutes. It is true that in the 

thivd part I found something about the rapes of women, but as 

to the rape of a lock, of hair, or of a single hair of the head, or 

of any phes hair, or of any rape of a lock, save that done and 

comynitted by a, picklock-key in a burglary, I could not find 

one word; no not even the slightest allusion.” 


them. Among the Roman lawyers (you continte)- 
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Art. VI.—The Tale of a Modern Genius; or the Miseries of Par- 
nassus. Ina Series of Letters. London. 1827. 3 vols. 12mo. 


HIS is the history of a Mr. Pennie, who has written seve- 

tal poems of great length, and who, we believe, has pub- 
lished two epics and a tragedy. His father was a poor curate 
in a village in Dorsetshire, who, partly through indolence, and 
partly through poverty, suffered his son to grow up an idle 
weed about the parsonage, and neglected either to give him 
education or to put him in a way of honestly and industriously 
getting his living. When some natural sensibility in the boy, 
worked on either by the scenery in which he lived, or by other 
accidental circumstances, excited in him a love of scribbling, his 
parent contented himself with expressing his abhorrence of 
poetry, and driving the poor lad to satisfy his desire in out- 
houses, barns, at the back of hay-stacks, or by the light of a 
stolen tallow candle in the dead of the night sitting upright in 
bed, inking the sheets, and incurring imminent risk of making 
a conflagration of the divine and his whole family. Without 
instruction, beyond that which the youth picked up in an indis- 
criminate perusal of all the books of imagination he could meet 
with, and struck with this unfortunate malady, the itch of 
rhyming, it is not to be wondered at, that the youth soon took 
himself for a genius; an idea which sticks by him to this day. 
With this inward conviction, he was in possession of a treasure, 
and avows that, when looked upon with contempt and disdain, 
as he calls it, by the neighbours, but more probably with an 
eye of pity to see a poor lad thus run to seed, he used to hug 
himself with the idea, that some day, when he had secured the 
bright reversion of a poet’s fame, which he well knew was laid 
in store for him, that these very people would be striving which 
should be the first to honour him. “I must tell you,” says he, 
in one of his letters, “ that my father is become such an enemy 
to every thing of a literary nature, that I am compelled to write 
in private. 1 carry my apparatus for that purpose always about 
me, and compose at every opportunity which I have under the 
garden hedge, and behind the stables and the barn. There I 
studied the greater part of my tragedy, and there do I often 
stand shivering in the wintry sun-shine while I sigh over my 
MSS. and exclaim, ‘ Will this cacoethes scribendi ever be of 
advantage to me? When shall I emerge from these depths of 
obscurity? -My dear friend, what alpine steeps have I yet to 
climb? How beautifully does Pope describe the toil of those 
who would arrive at the summit of fame, &c. Kc.”” We will 
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give the author the advantage of presenting one of the early 
scenes of his youth in his own words; though a little extravagant, 
it is not without beauty, and would be more pleasing did it not 
so manifestly contain the germs of much disappointment and 
self-delusion. 


‘ The only playmate I ever had was a boy of neavly my own age, 
the son of the then officiating clergyman at Thame, in Oxfordshire. 
He resided at that time at L with his foster-mother, an old lady 
who took him an infant of a few days old when his maternal parent 
died, and brought him up as her own son ; bequeathing to him at her 
death, which took place two or three years ago, a handsome property. 
On his first quitting the village for the distant abode of his father, who 
himself prepared my young friend for the college, I accompanied him 
with his foster-mother and sister two or three miles on his journey ; and 
when we parted, we who had scarce ever past a day since the first dawn 
of remembrance without seeing each other, I sat down and wept aloud 
on the brow of a hill that commanded an extensive prospect of the sur- 
rounding country. They were not childish tears of regret at losing the 
partner of my infantine pleasures that rolled down my cheeks, and be- 
dewed the flowers of the bank on which I lay: No, they were scalding 
tears of deepest sorrow, not wholly unmingled with envy, that he, com- 
panion of my boyhood, partner of my little cares and joys, was gone far 
away to receive instruction in every branch of literature; to revel in 
those delights that a variety of books must always yield, and quaff full 
draughts of wisdom at the very fountain-head ; while I was left deserted 
end sad in a lonely village, without one kind instructor, and with but 
few books by which I could obtain any knowledge. Mournfully pleasant, 
my dear Frank, is that spot to me still: often do I throw myself on 
that very bank, and gaze on the delightful prospect of hill and plain, of 
forest, purple heath, and verdant grove, with mansion, spire, and cot, 
and winding flood between, stretching out in sky-bound amplitude on 
every side ; sighing to become acquainted with that world which lies so 
fair before me, of which as yet I know nothing; where, no doubt, I 
shall find a thousand kind friends ready to promote my views, where 
the honoured and the learned will generously press forward to take me 
by the hand, and realize all my hopes Often do I sadly sigh, “ Lovely 
flowers, ye bloom on this mossy bank as bright, and smell as sweet, as 
when I lay here and watched, with tear-dimmed eye, the vehicle that 
bore from me the friend of my childhood slowly ascending yonder hill ; 
till, having gained the summit, it suddenly shot from my aching sight 
into the vale below, and I saw it no more. The venerable oak casts 
over me as cooling a shade, and the voice of the wind through its dark 
green foliage sings the same soft song of melancholy pity. The distant 
castle embowered in groves, and the saint-devoted spire on the margin 
of the blue lake, gleam as brightly in the sunbeam ; the ancient Var 
still pursues its undeviating course in glittering meanders through 
meads of golden flowers ; the skies are hung with clouds as beautiful, 
the birds fling their music abroad as sweetly, and the notes of the stock- 
dove from yonder woods steal as soothingly on the breeze as in that 
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well-remembered hour. All things seem the same—~and I too; ‘alas! 
in situation am still the same, though somewhat advanced: E taust un. 
intellectual. improvement ; yet like a) plant, I vegetate on) the, same 
wretched spot. But he who was my playmate, my friend, fullsfi 
with learning’s precious store, has embarked on the sunny, oceap of lifes. 
whose rugged billows the smiles of fortune smooth to sweet tranq@illity ; 
whilst ‘I’ statid mournful on the wild and rocky shore sighing for some 
far-off land of promise, without the nieaiis to ‘spread’ a’ sail = an 
oar.” But 1 waniler let ‘mie pursue my story: This ‘friéhd of” itty 
boyhood féetturnéd ‘fo L-——— with every returning stimmeér’'to_ visit) his 
foster-mother atid ‘sister. With what exquisite delight was the period 
of his arrival hailed by me: I have not words to’ paint the joy ‘of ‘our 
first meetine’. ‘He returied, like a laden bee, ‘with still’ fresh’ acquisi- 
tions of Khowled , Of which he was fteély comintnicatiye, and by 
which I édeavouréd to profit to ‘the utmost of tiny r. T'now' con- 
sidered thyself ‘as’ ‘Yapidly improving ; for I cotild draw tolerably, and 
had made gréat progress in arithmetic, grammar,’ &c. At these ‘hej 
times, ‘instead OF wasting our hours in play, we constantly nici ie er 
under somite’ Applé-trée in’ the’ garden, where he would recite me 
nititiiberless passages from our best classic authors, which he’ hall’ Rttittied 
utder His father.’ He had likewise learnt to deliver dramuiti¢ speethés 
witht ‘a ‘just’ eniphasis, cortétt pronunciation, and ‘dite’ modilation’ of 
voice,’ ficcOmpanie with ‘suitable action and gestutes, whith, ‘with’ the 
words, ‘wére hearly all ‘néw to me. ‘Never can Ff forget the rapture I 
felt wher ‘sdié ‘of ‘the bexutiful lines of Milton, Thomson, Shakspeare, 
Pope, ‘atid other posts first fell from ‘His lips on ‘tty ear. "Then it Was, 
my dedt friend, hit the first dawn of poetic inspiration came uport thy 
téansported' soul, Hke the first sweet rays of light to hini ‘who, born 
blind; ‘miratildusty bédomes endued with the delightful powers of Vision. 
A new’ world of beauty, of which till then I tiever hail a giinpie, "burst 
on my sight."—p. 21—25, Ary leg 
These visits ceased when the youth went to college, “and the 
author did not sé hin ae till he came to take possession of hisre- 
lative’s property, When the young men metand partéd with niutyal 
disgust. A college, the world, and fortune, had stiffened the ape 
boy into a. young man somewhat pedantic, perhaps, a title fore 
and notalittleconsequential ; in short, ito thatunpleasantperson, 
a juvenile Bachelor ef Arts; while the rustic poet was probably,as 
hitéle changed: im mind! as in manners ; would shock: his:-friend. 
by false quantities ‘and other symptoms of freshness, such asthe 
expression of a natural enthusiasm, and, perhaps,’ aft over-stramed 
admiration of great names, immortality, fame, &e.; and_alb those 
very taw indications of want of culture, soon rooted out by the. 
university jibe, and the strictly worldly, and unronianti¢-cast of, 
upiversity motives! and modes of life: Weido not complain of 
Mr, Penaie for bean disappointed in his early life, but-me dis+ 
like the harsh and ill-natured spirit in which he speaks of every 
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person who has not been’ prepared to hail him as a genius, and 
give up their time, talents, and money, for the sole purpose of 
pushing him -up the hill of Parnassus. We will give thie’ last 
scene of this boyish friendship as an illustration of the narrow 
feeling we ate speaking of :— 

* These highly-pleasing and annual visits of my friend were, con- 
tinued: but a_ few seasoris; he was removed to college, and for some 
years I saw him no more. I was then wholly left to the guidance of 
my own studies, and to the wild imaginings of fancy ; ike a little 
lonely bark on a .rough and darksome ocean, tossed here and there. by 
the veering winds and storms. About fifteen months ago, the foster- 
mother, and, five weeks after, the sister, of my friend died ; when he once 
more returned hither, to take possession of part of the property,. to 
which by their deaths he became the heir. I flew with all my wonted 
eagerness once again to behold the playmate of my, childhood, the 
friend of my youth, the instructor to whom L fantied myself under so 
many literary obligations. Alas, instead of the -hearted boy, who 
used to fly laughing with tears in his eyeslike the rosy morn of May, 
te welcome -me to his outstretched arms, I met,.a young man. stiffened 
up in the extreme of fashionable mourning, who, with 4 kind of haughty 
condescension, held forth his hand to my eager grasp, the effect, of whi 
seemed . to shock his delicate neryes. So changed.was his person, so 
altered his conversation, which was a strange mixture of pedantry, fop- 
pishness, and affectation ; so cold, so ceremonial, his manners, that I 
shrunk disgusted and astonished, inwardly exclaiming, “ Can this indeed 
bé my old friend, whom I so much esteemed? No longer do I marvel 
at his studied neglect, in never condescending to drop me a line, at his 
neyer inquiring after my fate.” Chilled to the very soul with his frigid 
indifference and affected forgetfulness of former days, I soon prepared to 
retire. Our parting was more cold, if possible, than our meeting. Con- 
tempt and bitter sorrow mingled with my feelings ; a scalding tear fell 
involuntarily from my eye on his,hand, as he carelessly held it forth 
with a “‘ Good morning,, Mr. . It spoke volumes,,., It was the 
last warm tribute to our former friendship, past with the dreams of ehild- 
hood ;—a friendship that I would not have bartered fora dukedom. I 
saw d tiomentaty smile of disduin stit the listless apathy of his counte- 
nanicé, ‘on which insensibility did “creat and ante like ‘a standing 
pook”:° A burning’ artow' seenied: to~ transfix’ my soul. ‘T hurried from 
hispresence, resolved never more to seek the society of otic whose heart, 
notwithstanding all the learned: lumber of his head; \ was so torally lost 
to those generous and godlike feelings, that render man the noblest work 
of his Omnipotent Creator.’—p. 25. 

“AU! this>eritical period of the author's life had he met with 
sotHe benevolent person, who, fancying that he had distovered 
a génias, had been disposed, either by his own nreans; ot with 
the ‘assistance of othets, to prepare the youth for college,’ and 
after have! contributed to his support while there, the poet, 
giving his: attention to the stadies of the place; would; in due 
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time, have taken a degree, entered into ,holy orders, with or 
without a small fellowship, and, forgetting the original ground- 
work of his fortune, or remembering it only in a prize poem, or 
occasional stanza, would have found himself secure of subsist- 
ence for life; happy, probably, in his contempt for his early 
aspiration. Kirke White is a case in point in all but health and 
true poetical talent ; for no one can read his juvenile productions 
without acknowledging that he had a mind pregnant with 
poetical thoughts ; whereas, in our opinion, no one can read 
the poems profusely scattered over these volumes without per- 
ceiving that the author never gave birth to a poetical thought 
in the course of his existence. Splendid and pompous verse, 
sounding names and copious allusions to things already sancti- 
fied by the genius of, others, indeed abound, but one line 
beyond the common-place contents of the poetical Gradus we, 
at least, cannot discover. An early aptitude at combining the 
words and ideas of others, anda soft and excitable tempera- 
ment mixed with self-conceit, too often constitute the elements 
of a modern genius, and had this combination deceived any 
worthy gentleman in the neighbourhood, where would have been 
the harm; the disappointment would have been distant and 
slight, and though the genius had disappeared, the respectable 
and well-educated clergyman would have remained a substan- 
tial substitute. But with a father unable, or unwilling, to put 
forth his hand, without a friend or adviser, the fate of a young 
man, overflowing with verse and vanity, might have been minutely 
predicted by the moral geographer. - The course is clear: a 
writer in an attorney’s office, the usher of a school, a strolling 
player, a starving author composing in the midst of domestic 
distress, an unwearying applicant at the doors of the London 
publishers, of the managers of theatres, and, up to the present 
moment, dependent either upon a wretched school, or next 
work still in MS., and to remain so. This is a melancholy pic- 
ture, and it is painted to the life in the volumes before us, 
heightened b all those aggravating circumstances which may 
be supposed best calculated to weigh down a person of irritable 
temperament, sanguine hopes, and desponding apprehensions, 
perhaps we may add, warm affections. 

It is creditable to this country, that, although a wamdering 
author and player is seldom a respectable personage, that the 
benevolence of many individuals prevailed over a too justifiable 
prejudice ; and that in the course of his life, not yet a long one 
as we believe, Mr. Pennie has been cordialiy and generously 
assisted on very frequent occasions. Every effort has been 
made to bring his claims before the public, and when the worlc 
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refused to accept his poetical offerings, the active benevolence 
of worthy persons, who are all mentioned by name in these 
pages, has exerted itself to relieve the consequences. It is 
not so creditable to Mr. Pennie, that when persons have not 
been disposed to give up their own pursuits to enter into an 
examination of his claims, or have not had the taste to relish 
his muse, that he universally speaks of such persons with 
harshness and illiberality, and describes their conduct in a man- 
ner which, in many instances, bears marks of being a sneering 
misrepresentation. Against one individual, indeed, he seems 
to have had cause for more than an ordinary portion of wrathful 
indignation ; for this person, the proprietor of a country news- 
paper, not only withheld from him money he had engaged to 
pay him, but deceived him even ina more essential point. “ No: 
my reward for my literary labours was a more than usual quan- 
tum of empty promises of speedy payment, and that my next 
work should have the most flattering critique in the Westmin- 
ster ; as,:in his wine-inspired vauntings, he assured me, that a 
relative of his wrote for that Review, and could insert in it what- 
ever he pleased.” Alas! alas! month after month elapsed and 
the money was not paid ; but worse than all, his next work was 
never noticed by the “ relative who wrote in the Westminster.” 

The excellent Mr. Allport, a clergyman at Chippenham, who 
is conspicuous in these pages for his ardent and active benevo- 
lence, shares with Mr. Pennie himself much delusion on the 
subject of * Reviews.” The Rev. Josiah Allport in writing to 
his unhappy protegé says that a gentleman in his neighbourhood, 
no other than the poet Barry Cornwall, having written a volume 
of poems, which were favourably reviewed in the Edinburgh 
Review, had immediate offers from one bookseller of £.400, 
from another of £.500, and another of £.700, for “any 
thing that he might have in hand.” ‘So you see” says this 
gentleman, “ what is to be done by these Reviewers.” We can 
assure this gentleman, that an equally favourable review of Mr. 
Pennie’s poems would have had no such effect. In the first 
instance we are pretty sure that he is wrong in his facts; and 
next, we can tell him, that Reviewers have little power in recom- 
mending the worthless, but much in making known the good 
or the pleasing. Barry Cornwall’s first productions were of a 
character to please extensively ; and we believe the booksellers 
found it out even before the Edinburgh Review. The ideas of 
the “‘ Modern Genius” respecting Reviewers are still more extra- 
vagant than those of his reverend friend. 

‘ There was a time,’ says he, ‘ when at the sight of a review my heart 
would leap with hope and fear: there was a time, when it was in the 
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power of a critic to have poured a flood of unutterable delight and glory 
over the darkness of my path, and made me feel towards him as an Indian 
towards his yoy on in the season of abundance, or the joyous hour of 
victory ; not by flattery—for that I had not the means to purchase [of 
his sun-god] but by an honest and candid discharge of his duty self- 
enjoined on him, and due to me and the public, for whom he professed 
to be a literary caterer. * * * I am buried deep in the grave of dis- 
appointment: and those who should have kindly led me into light and 
hope, have heaped oblivion on the ashes of my genius.’—vol. iii. pp. 
327-8. 

‘The noble host of literary characters, the light und glory of my 
country, I foolishly imagined in the ardour of my feelings would most 
certainly have stretched forth the hand of fellowship and patronage, have 
assisted me to emerge from the shadows of village obscurity, and aided 
my ascent up the toilsome steeps of fame: or at least from a sense of 
justice and honour, have made known my works to the public by an 
impartial notice of them in the reviews—a right to which all others I 
conceive are entitled, and which all, I believe, except myself, have 
obtained. But no: my sanguine expectations in this also were doomed to 
the severest disappointments. In spite of the lofty ambition of my Muse, 
in her choice of Epic subjects for her themes, the respectable manner in 
which my poems were published, the earnest and unwearied applications 
of my friends who had access to literary characters, and the misfortunes 
I unavoidably laboured under, my just claims were resolutely and perti- 
naciously denied, and my name shut out from all the leading reviews of 
the day !!’—>p. 326. 

Our readers will perceive that all this goes upon a supposition 
which the author entertains with the most unhesitating con- 
fidence : when his name was thus resolutely and pertinaciou 
excluded from notice, it would glance across the mind of almost 
any other man than the author, that the fault might lay in him- 
self. The discovery of merit is a pleasant task, and the analysis 
of genius equally delightful, but of all dradgery, most wearisome 
to the writer, and disgusting to the reader, is the hateful labour of 
shewing that a large book is a dreary and unprofitable waste. 
When the author happens not only to be destitute of genius, 
but likewise of means, and looks up to his verse as a source of 
subsistence, then indeed we are not surprised at the resolution 
and pertinacity of the critic who refuses to engage in so painful 
an occupation. 

The appetite of the present age for poetry is not sharp: it is 
consequently fastidious in its food: there have been times when 
this author’s verse would have been admired, and, in the English 
corpus poetarum, we believe there are authors to be found who 
have been as verbose and as empty as himself: the time for 
such productions is past. 

Mr. Pennie is by no means a dull man: though we cannot 
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allow his claims to the honours of a poet : he is neither deficient 
in talent ror in information, though it is true that in his tavifigs 
about Chatterton he confounds sir Robert with Horace Walpole, 
and accuses that “selfish and ungenerous statesman” of “ im- 
posing his flimsy productions on the public as a translation of 
an Italian M8.” &c. With the autobiographical part of his 
book he has mixed up, injudiciously ehough, very copious de- 
scriptions of the antiquities and natural beauties of the western 
counties of England, which shew some taste and reading: his 
success in this department, though here so ill-placed, would 
inducé us to recommend him to employ his time (since he is 
fairly committed for a literaty life, and supposing that his 
ambition is cured) in some of the respectable, but useful, and 
seldom well-performed, tasks of compilation. 





Art, VII—An Inquiry into the Power of Juries to decide incidentally 
on Questions of Law. By George Worthington, Esq. 8vo. 1825. 
pp. 197. 


UCH is the title which Mr. Worthington has thought fit to 

prefix to his book, and which, accortliig to usual practice, 
we have transcribed ; buat it is altogether undescriptive of the 
contents or objects of the work. The book pursués no inguiry 
whatever: it does fot, in any manner, investigate the subject, 
but asserts in positive terms the disputed doctrine, with a 
reference to authorities on one side only of the question ; and 
assimes the point in dispute to have been proved, without 
attempting to submit it to the tests of evidence of of argument. 
He is not satisfied with suppressing, in his pretended inquiry, 
almost all the authorities opposed to his views, but has quoted 
partially and unfairly, and in many instances untruly, even those 
on which he relies. His object has clearly been, not to inquire 
into the cotistitational power of juries, but to undermine and 
destroy it. If his book had been traly entituled, it might have 
been called, after the style of De Foe, ‘‘ The Shortest Way with 
Juries ; or Proposals for the Establishment of absolute Judges :” 
or, in the manner of Swift, “‘ A Modest Proposal fot preventing 
Juries from being an obstruction to arbitrary Judges, and for 
making them subservient to Despotism.” 

Dr. Middleton was once told, that a book he had published 
had been atisweted twenty years before the date of its publica- 
tion. If it weré not profanation to associate the writer of the 
book before us with the very learned person just named, we 
might offer a similar oxy to Mr. Worthington; adding, 
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however, many years to the period of the anticipated disproof. 
His book has been answered by the productions of many able 
writers, both legal and unprofessional, who applied themselves 
to the investigation of this subject when lord Mansfield 
attempted to bind the press by the doctrine Mr. Worthington 
for. it was answered even by earlier writers ; but, in modern 
now contends times, it has been answered by the eloquent, 
arguments of Mr. Erskine, at the bar; by the speeches 
of Mr. Fox, Mr. Burke, Mr. Pitt, and of other cele- 
brated men, in the House of Commons ; by the speeches of 
lord Camden and of lord Loughborough, and of other peers of 
unquestionable talent, in the House of Lords; and finally, by 
the declared sense of the legislature in the Libel Act. 

It may be asked, perhaps, why, under such circumstances, we 
think this book worthy of notice? Why we are induced to 
bestow attention on a weak attempt to revive an exploded 
doctrine ? Our answer is, that we consider the right of juries 
to give a general verdict, and to decide upon the whole question 
of the-guilt or innocence of those who are tried before them, to 
be absolutely essential, not merely to the liberty of the press, 
but to the general existence of constitutional freedom in this 
country. If this right be wrested from them, and transferred 
to the judges, the protection of a trial by jury, in all cases of 
contest between the Crown and the subject, would, in our 
opinion, be destroyed: and though we undoubtedly think that 
better securities might be provided for the due administration 
of justice than can be obtained from the jury system, in any 
shape, yet it is of the highest importance that the securities 
which such a system undoubtedly may and does offer to that 
all-important end, should not be swept away by the arbitrary 
determination of our judges, aided and assisted by the mis- 
representations of despotism-advocating scribes. 

It would, however, seem that the subject is not quite 
inopportune. The following case, copied from a report in The 
Times Newspaper, of the Ist of June, 1826, shews pretty plainly, 
that the doctrine attempted to be revived by the publication 
before us is by no means out of favour with the Bench at the 
present time. 


“‘ Court of Common Pleas, May 31. 
“ Waiker (Clerk) v. Ridgway. 


“ This was an action tried at the last assizes for the county 
of Hereford, against the.defendant, a farmer [for] not having set 
out properly the tytL.s; and the Court granted a new trial, on 
the ground that the verdict for the defendant was contrary to 
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evidence and to law, as propounded by Mr. Justice Burrough 
at the trial. 

“ Mr. Serjeant Wilde had since obtained a rule to shew cause 
why the venue should not be changed, on the ground that a 
fair trial could not be had in Herefordshire, on account of the 
strong. prejudices excited there by publications that had 
appeared in the Hereford Journal. 

. Mr. Serjeant Taddy yesterday shewed cause against the 
rule. 

“The Lord Chief Justice spoke at some length, and in the 
course of his remarks, took occasion to say, that in order that 
he might not be misunderstood (as it had often been tauntingly 
said, that those who professed themselves iriends to the liberty 
of the press were not so in effect) he would state what the 
liberty of the press was. The liberty of the press was, that a 
man, unrestrained by the horrors of the law, might publish 
whatever tended to the advancement of useful knowledge, and 
to prevent the eflect of error in cases where the public interest 
was concerned, and on such subjects writing with a becoming 
spirit. God forbid that any man should suffer, either in purse 
or in person, for any thing that he might so write! But, of the 
press took upon itself to teach juries to perjure themselves, of the 
government of the country did not interfere to prevent it, it 
would be the duty of that and every other Court to do so. And 
let it not be forgotten, that they had the power in their hands to 
put a stop to it; for it was impossible for any man to read the 
paragraphs in those papers without seeing that they were gross 
contempts of that Court, and which the Court would immediately 
punish by fine and imprisonment. But they were most anxious 
never to avail themselves of that most extraordinary authority ; 
they did not like, at any time, to place themselves in the 
situation of judges and jurors, for that they were when the 
so punished: they therefore forbore, as long as they could, 
to exert the power which the legislature, in ancient times, 
invested them with. He should think that they were deserting 
their duty, if such practices were not stopped in another 
quarter, if they did not put a stop to it [them] : if they did not, 
we might boast of the laws of England, but they would be at 
an end ; it was a thing so absurd and ridiculous. It was said, 
that the dicta of judges were not to be attended to—that they 
were constantly conflicting with each other. There might be 
uncertainties in the law ; but if juries were not to attend to the 
judge, on matters of law, would there be any law in the country ? 
If cases were not to be decided by some rule, which rule the 
jurisprudence of the country had laid down, but to be left to 
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the arbitrary and uncontrolled direction of persons placed in a 
jury-box, no man in England would know what his nights were. 
A man might claim; but, if the jury were not to attend to the 
judge, as to what the rules were, there was an end to his 
property, to his rights, and to his character, And this was 
what those who contended for a certainty of decision, were 
contending for. He, for one, would say, that those who advised 
juries not to attend tothe judge, advised them to perjure themselves. 
He was sure that those judges near him would never take upon 
themselves the withdrawing of the decision of facts from the jury ; 
but let the question of law be with the judges : they were to answer 
for it, and juries were to attend to their directions. He would 
state, for one, that, whatever were the consequences, he would 
be for punishing for contempt of Court those who acted in such 
a manner as he had described. 

“ The other judges concurred.—Rule absolute.” 

This doctrine is still more plainly promulgated by the same 
chief justice, in the following case, which came before the Court 
in Easter Term last. We extract the report from The Morning 
Chronicle. 

« Levy v. Milne.—Mr. Serjeant Wilde shewed cause against 
a rule, obtained on a former day by Mr. Serjeant Adams, to 
shew cause, why the verdict should not be set aside, and a new 
trial had, This was an action brought by Mr, Levy, a sheriffs’ 
officer, against the proprietor of a periodical publication, called 
The Spirit of the Times, to recover a compensation in damages 
for a libel published in that work. The alleged libel was in the 
form of a song, which was headed, “ Levy the Bum.” The 
trial took place before the Lord Chief Justice, at Westminster, 
at the sittings after last term, and the Jury returned a verdict 
for the defendant, 

“Mr. Serjeant Wilde, in shewing cause against the rule, 
observed, that this was not a case in which a jury had given a 
hasty verdict; but they had taken time to deliberate upon the 
facts proved in evidence ; and after calm and cool reflection, 
they had come to the conclusion, that the defendant was entitled 
to their verdict. * * * The jury who tried the cause were of 
about the same rank as the plaintiff, and were fully able to 
judge of the object, character, and tendency, of the publication ; 
and they had pronounced it to be no libel on the plaintiff. He 
therefore contended, that, as the jury, in case of libel, were 
judges of the law, as well as the fact, their verdict, ought not to 
be set aside. 

“The Lord Chief Justice Best said, that he weuld not trouble 
Mr, Serjeant Adams to reply, the Court having made up ita 
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mind on the question under discussion. One of the most 
beautiful parts of our constitution was, that if any thing was 
done in error in our Courts of Justice, it could afterwards be 
set right in the Court above. If this were not the case, trial 
by jury, instead of being a blessing to the country, would prove 
the reverse. If the jury were judges of the law, as well as of 
the fact, much evil would arise from arbitrary decisions. In 
the present case the jury had found a verdict against the law. 
The learned judge who tried the cause, pronounced the publica- 
tion to be a libel on the plaintiff; and he was authorized to do 
so, after evidence was received that it applied to the plaintiff, 
and imputed to him that he had acted wrongfully in his charac- 
ter of sheriffs’ officer, and held him up in a most ridiculous 
light. * * * The jury had returned a verdict in direct oppo- 
sition to the law and the judge’s opinion. His brother WILDE 
had often stated, that, in cases of libel, juries were judges of 
law, as well as of fact; but that he denied. The opinion of the 
learned Serjeant was probably founded on the 32nd of George 
Ill, c. 60, which act of parliament only applied to criminal 
cases, and had no relation whatever to civil actions. His lord- 
ship, however, protested against the doctrine of juries being 
judges of law in criminal cases. They were bound to confine 
themselves to the fact, whether the innuendo were proved, or 
not—they; however, might return a general verdict. His lord- 
ship further observed, that if a jury had a right to act in defiance 
of, and in direct opposition to, the opinion of the judge—if juries 
were allowed to do so, the character of judges would be left to 
the arbitrary discretion of juries, and would not be protected by 
the law. He was firmly convinced, that the publication was 
libellous, and that the rule ought to be made absolute.” 

“The other judges concurred with his lordship.—The Rule 
was made absolute.” 

We shall endeavour so to conduct our investigation as to 
escape the perils of the commination denounced in the first of 
these cases, and keep ourselves free from the pains and penalties 
of fine and imprisonment; but we confidently hope to make it 
appear, that English juries have, and always had, and of right 
ought to have, the power of deciding, incidentally, questions of 
law—or, in other words, to determine the whole issue submitted 
to them, by pronouncing a general verdict ; and that that power 
imposes upon them the obligation of so doing. 

r, Worthington, with a pretence of research, which a perusal 
of his book will in no respect confirm, professes that it is pre- 
pared for those “ who may not have access to old law-books, or 
who may feel disinclined to remove the learned dust reposing on 
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unopened folios ;” and he proposes to establish the side of ‘the 
argument which he has adopted, “ by ample quotations from 
established authorities.” [ Preface, p. vi. vii.] But they who look 
into his book, with the means of forming a judgment on the 
subject, will find abundant evidence, that this gentleman has 
not soiled his fingers with “the learned dust,” of which he 
speaks so affectedly. They will discover also, that his “ old 
law-books” are quoted through the medium of modern transla- 
tions. Thus we are favoured with Glanville and Bracton in 
English, except when he transcribes from some author who has 
inserted a passage from the original. So his historical deduc- 
tions are almost all traceable to Reeves’s ‘“ History of the 
English Law,” Hume’s “ History of England,” and other similar 
books; but with references, not to the modern works from 
which he obtained them, but to the recondite sources resorted 
to by the authors to whom he has applied. His contributions 
are levied, very frequently, without any acknowledgment what- 
ever; but, in a few instances, he artfully inserts some introduc- 
tory matter, with a slight allusion to the author brought under 
contribution, and then gives important extracts, without any 
further recognition, and apparently as his own matter. Thus 
in his statement of the origin of Juries [p. 2.] he alludes gene- 
rally to Dr. Pettingal’s learned “ Inquiry into the Use and Prac- 
tice of Juries among the Greeks and Romans,” and quotes in 
substance, not literally, the result of that elaborate dissertation : 
he then, without any acknowledgment, either in words, or b 
typographical marks, inserts four pages from Dr. Pettingal’s 
work, verbatim. In order to make detection more difficult, he 
has broken the matter into paragraphs differently from Dr. 
Pettingal, so that it is only by a verbal collation of the passages, 
which we have made, that the extent of the depredation can be 
ascertained ; and he has altered the punctuation : in both which 
deviations from his original he has been (as may be expected) 
very far from accomplishing any improvement. We could not 
trace him through this work of deception and disguise, without 
calling to mind Sheridan’s admirable comparison of such pla- 
giaries to gipsies, ‘* who disfigure stolen children, to make them 
pass for their own.” With respect to his boasted reference to 
authorities, we have to observe, that he has quoted en one side 
only, and the scantiness of those references, manifests either 
gross ignorance, or wilful suppression, of the history of the 
controversy which is the subject of his book. 

The object of the publication is stated in the following terms ; 
in bi which we shall carefully retain Mr. Worthington’s 
italics. 
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‘ Eminent writers have contended for the propriety of Juries’ shew- 
ing the most respectful deference to the advice and recommendation 
of Judges, on points of law. It is the object of this inquiry to de- 
monstrate, that, on every point of law, Juries are bound to obey the 
direction of the Judge presiding at the trial.— Preface, p. v. 


The full and regular refutation of this position must, for the 
sake of method, be referred to a subsequent part of this article ; 
but, as the position may be considered somewhat in the nature 
of a definition of the point in dispute, we will bestow one word 
upon it here. If the jury be bound in duty to find their verdict 
in obedience to the direction of the judge, then the judge has a 
right to command what verdict they shall deliver. Command 
and obedience are relative terms : they are the reciprocal qualities 
of power and of duty, and are essentially co-existent. The duty 
of obedience can never be claimed from any man, when the right 
of command does not reside in the claimant. Mr. Bentham has 
expressed this reciprocation in such clear and forcible terms, 
that, although so plain a point can but little require the aid of 
authority, we are tempted to add his very practical illustration. 

“I. That may be said to be my duty to do, which you have a 
right to have me made todo. I have then a puty towards you: 
you have a RiGHT as against me. 

“II. What you have a night to have me made to do, is that 
which I am liable, according to law, upon a requisition made on 
your behalf, to be punished tor not doing. 

“III. I say punished ; for without the notion of punishment, 
no notion can we have of either right or duty.” * 

Fragm. on Gov. p. 132, n. (a) Edit. 1823. 

We shall find hereafter, from unquestionable authority, that 
juries are absolutely dispunishable for finding a verdict contrary 
to the direction of the judge. 

It has been said by the author of “ Eunomus,” [ Dial. 3. s. 
§3.] that the right of juries to find a general verdict upon the 





* This point is stated in terms of most remarkable coincidence, by an 
author who is among the very antipodes of Jeremy Bentham.—Dr. South says, 
“* No power can odlige, any further than in taking cognizance of the offence, 
and inflict penalties in case the person obliged does not answer the obliga- 
tion, but offends against it. This proposition stands firm upon this eternal 
truth ; that nothing can be an obligation that is absurd and irrational. 
But it is absurd for any person to give laws and obligations to that of 
which he can take no account, and which, upon its transgression against 
them, he cannot punish’”’ ([South’s Serm. v. 5. p. os This sermon, 
which was preached at Westminster Abbey, on the 5th of November, 1663, 
is worth reading, as an unqualified and most outrageous assertion of the 
duty of passive obedience and non-resistance, and of “the right divine of 
kings to govern wrong.”’ 
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whole matter in issue has been made use of chiefly in the case 
of libels ; and he ventures to add, that, “ perhaps it would never 
have been contended for, as a general doctrine, if it was not to 
serve particular purposes.” It is undoubtedly true, that the 
controversy before us has chiefly arisen in political cases—cases 
of libel, or of treason—because they are almost the only cases 
in which judges have any temptation to encroach on the pro- 
vince of juries ; but Mr. Wynne would have been much nearer 
the fact, if he had stated, that this right of the jury has hardly 
ever been denied but in political cases, and probably would 
never have been denied, but for political purposes. The State 
Trials (which, on account of the exposure they contain of judicial 
irregularities, have been denominated, “ Libels on the Judges ”) 
clearly prove this : and Mr. Wynne himself is obliged to admit, 
in this very discussion, that, in political cases, “ the judges’ 
directions have been carried too far: nobody,” he adds, “ can 
read the State Trials, in particular, without owning it” owen 
in loc. citat.|. That judges appointed by the. Crown (and, ac- 
cording to the modern and unconstitutional practice of judicial 
translation, with the prospect of further promotion in view) 
should have a leaning towards the possessors of power and the 
distributors of rank, may, we suppose, be taken for granted. 
Indeed Blackstone, courtier as he was, candidly admits, that, 
“It is not to be expected from human nature, that the few 
should always be attentive to the interests of the many—and 
that whenever the administration of justice is entirely intrusted 
to the magistracy, a select body of men, and those generally 
selected by the Prince, or such as enjoy the highest offices in 
the state, their decisions, in spite of their own natural integrity, 
will have frequently an involuntary bias towards those of their 
own rank and dignity.”—Comm. v. 3. p. 379. 

But to apply ourselves to the immediate subject before us.— 
The doctrine in question having originated in cases of libel, its 
soundness will, perhaps, be best examined by considering it in 
connexion with the law of libel; although its application, if it 
be really aw, must be of universal application in all cases of 
trial by Jury. 

The offence of libel is scarcely traceable, in the history of 
English jurisprudence, beyond the institution of the Star- 
chamber. It is indeed noticed by Bracton [/. 3. de corond] in 
a detail of personal injuries, in words which are almost a literal 
transcript from Justinian’s Institutes, [/. 4. tit. 4. de injuriis]; 
but there is no adjudication of authority in English law-books, 
until the case of L. P. in the Star-chamber, Easter Term, 3 
Jac. 1. In this case, the particulars of which are not material 
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to our present purpose, six points were resolved upon by the 
Court, which are said to be the leading rules of doctrine in 
eases of libel down to the present time, but which, if strictly 
enforced, would operate to the almost entire prohibition of public 
writing, Of these points we would say, with Dr. Jones, that, 
“ though their author, Lord Coke, refers to them in terms of 
high approbation [5 Rep. fo. 124, 125, &c.] and though they 
have been held as rules of law in cases of libel from the age of 
Coke to the present time, they are quoted with unwillingness by 
every friend of liberty, who considers any, whatever, vestige of 
the Star-CuHamBeER, as the remnant of a dissolved despotism.’» 
~—Jones, de Libellis Famosis, p. 6. 

It has not been the good fortune of the Star-chamber to have 
many defenders, much less eulogists. Lord Bacon, indeed, in his 
History of Henry VII, speaks highly of this Court ; but this fact 
has generally been produced as a lamentable illustration of the 
force of political prejudice over the noblest human intellect. In 
modern times, however, this Court has been abandoned to almost 
universal execration, Even Hume, with all his inclination to- 
wards despotism, and notwithstanding his occasional attempts 
to excuse some of its outrageous judgments, does not hesitate 
to say—‘ there needed but this one Court, in any government, 
to put an end to all regular, legal, and exact, plans of liberty: 
* * * I much question, he adds, whether any of the absolute 
monarchies in Europe contain at present so illegal and despotic 
a tribunal.” [Hume’s Hist. regno Eliz, App.111.] But this 
Court has lately found a most determined champion in Mr, Holt. 
He characterises it as “a most useful subsidiary 1RREGULARITY.” 
[Holt’s Law of Libel, p. 27]. If Mr. Holt had referred to his 
Statutes at Large, he would have found this Court more correctl 
described in the act of Parliament which abolished it, the ib 
Car. I, That statute declares, that “the Judges of the Star- 
chamber have undertaken to punish where no law doth warrant ; 
and to make decree for things, having no such authority: and 
to inflict heavier punishment than by law is warranted : and the 
proceedings, censures, and decrees, of that Court have been 
found to be an intolerable burthen to the subject, and the means 
ta introduce an arbitrary power of government.” Mr. Holt, being 
an advocate for arbitrary Judges, cannot be expected to favour 
Trial by Jury, and he accordingly says, in express terms, with 
reference to cases of libel, that, “‘ even the reason of the Consti- 
tution almost seems to dispense with Juries, where they can be 
of so little use !” [Holt, Law of Libel, p. 27]. He extols the judges 
for * their contempt of the dangerous praise of keeping pace 
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with the liberality of the times ;”* and he classes the offence of 
Libel with “ murder, arson, larceny, and other atrocious crimes.” 
The extent of liberty which he would allow to the press will be 
seen in the following quotation, which he makes from the 
speech of sir Philip Yorke, Attorney-general, in the case of 
Rex v. Franklin, (9 St. Tr. 255].—* The liberty of the press is to 
be understood of a legal one. A man may lawfully print and 
publish what belongs to his own trade” [Q. Shop-bills, and trade- 
advertisements ?]; ‘“ but he is not to publish any thing reflect- 
ing on the character and reputation, and administration, of his 
Majesty, or his ministers; nor yet to stain the character or 
reputation of any of his subjects ; for, as I said before, to scan- 
dalize and libel is no part of his trade.’—This Mr. Holt calls 
“an admirable and explanatory statement of the true grounds and 
principles of the lawof libel.” [{Holt, Law of Libel, p.114].—But 
we can refer Mr. Holt to a more compendious and judicial limita- 
tion of the liberty of the press. In the reign of Charles II the 
twelve Judges resolved that it was unlawful to write any thing 
respecting government, in the following plain and unequivocal 
terms :—‘ If you write on the subjectof government, whether in 
terms of praise or censure, it is not material; for no man has a 
right to say uny thing of Government.”—See the case of Henry 
Carr, How. St. Tr. v. 7. p. 1127. 

But to return.—As the doctrines of the law of Libel originated 
in the Star-chamber, and that Court assumed the decision of all 
offences of that nature, and did not allow the intervention of a 
Jury, the question now under investigation could not come into 
discussion, in such cases, until after the abolition of that tri- 
bunal. Nor did it in fact arise immediately after that event. It 
has been suggested, however, with great probability, that the 
claim subsequently advanced by the Judges to take from the 
Jury, and assume to themselves, the right of deciding upon the 
guilt or innocence of a person accused of publishing a libel, 
under pretence that that is matter of law, arose from the cir- 
cumstance that originally in the Star-chamber, where there was 
no Jury, the Judges of that court did of necessity determine the 
whole issue.+ 





* In this compliment Mr. Holt has been rather anticipated by the 
notorious Ear! of Strafford, who extols the judges of his times for “ minis- 
tering wholly to uphold the sovereignty, carrying a direct aspect upon the 
prerogative of his Majesty, and not squinting aside upon the vulgar and vain 
opinions of the populace.’’—Strafford’s State Letters. 

+ See “* Another Letter to Mr. Almon, in Matter of Libel,” p. 41.—We 
presume that these celebrated letters are included in Mr. Worthington’s 
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The instance which hes generally (but not with historical 
accuracy) been relied on as the first authority in support of the 
doctrine in question, is the case of The King v. Clarke, 3 Geo. 2, 
A.D. 1729, [Barn. Rep. p. 304,] in which it was insisted, on the 
ane of the Crown, that as the defendant was charged with pub- 
ishing a seditious libel, the malice was immaterial; and Lord 
Raymond, C. J. before whom the cause was tried, directed the 
Jury, that they had nothing to try, but the printing and pub- 
lishing. The same Judge, a few years afterwards (1731), in the 
case of The King v. Franklin [9 St. Tr. p. 253], held the same 
doctrine, telling the Jury that, “the question of criminality was 
for the Court, and that the Jury had nothing to do with it.” In 
the case of The King v. Owen (10 St. Tr. app. 196, A. D. 1752}, 
Chief Justice Lee followed the example of Lord Raymond ; as 
did Chief Justice Ryder, in the case of The King v. Nutt [cited 
in 3 Term Rep. p. 430, in the notes]. Lord Mansfield held the 
same doctrine, and Mr. Justice Buller, and Mr. Justice Bar- 
rington, likewise maintained it in the celebrated case of The 
King v. the Dean of St. Asaph, in the year 1783. Lord Kenyon 
also was a strenuous supporter of this doctrine, in all the cases 
which came before him. To which we may add, that an attempt 
was made to establish the same doctrine in America, in 1735, in 
the case of The King v. Zenger, by the Ch. Justice De Lancy. 

This is all the authority which the most learned Judges and 
Crown-lawyers, who have maintained this doctrine, have been 
willing, we do not say able, to bring together in its support. 
Of the value of this scanty authority, contradicted as it is by 
the opinions of other Judges of equal professional learning, and 
of greater reputation for political impartiality ; opposed also, as 
it is, to the general rules and principles of English law, we shall 
inquire hereafter. At present we give this summary of the 
authorities relied upon by the partizans of the doctrine, merel 
to fix its age. That no ancient authority could be found on 
which the assertors of the doctrine could safely rely may well 
be believed; for in the case of The King v. the Dean of St. 


denunciation of ‘‘ the ephemeral publications on this subject.” [ Worth. p. 
136.] What productions he intended to include in that censure, it is impos- 
sible to say exactly ; for his book does not evince the slightest acquaintance 
with any of the controversial publications which have appeared on this 
subject, with the single exception of the Letters of Junius. Indeed Mr. 
Worthington displays gross ignorance of the history and particulars of this 
celebrated controversy. In vindication of ‘ Almon’s Letters,’ we will 
mention, that they are said to have been written by Mr. Greaves, a very 
learned Master in Chancery, at the desire of Lord Camden and of Mr. Dun- 
ning, and to have been corrected, before publication, by those eminent 
lawyers.—See Rew v. Hart, How. St. Tr. v. xxx. p. 1276, 
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Asaph, in which the question was fully discussed, and in which 
the Court manifested the plainest determination to enforce, and 
the most painful anxiety to vindicate, this doctrine, Mr. Ers- 
kine, the defendant’s counsel, openly and in express tetms, 
defied both the court and the counsel for the prosecution, “ to 
produce one ancient authority.” On that occasion, Mr. Justice 
Buller, who at the trial, at which he presided, had exerted him- 
self violently in the promulgation of this doctrine, and now 
defended it m full court, justified it upon the ground of“ modern 
ractice,” and said, that, “ upon tracing the question back” Lord 
Chief Justice Raymond had held the same doctrine in 1731: 
and he even conceded so much to the nonage of this law, as to 
observe, that, “ as for twenty-eight years the counsel of defend- 
ants had yielded to the doctrine, it seemed to him that gentle- 
men ought not to agitate it again.” So likewise Mr. Justice 
Barrington, at the trial of the Dean of St. Asaph, declared, that 
“ the right contended for by the defendant’s counsel, was con- 
trary to what had been ruled by every judge since the time of 
the Revolution :”’—an assertion, however, which we shall pre- 
sently shew to be incorrect.—[See the trial of the Dean Pd St. 
Asaph, p. 71}.—Lord Mansfield, whose whole soul seemed to be 
in the question, and whose judicial reputation was unquestionably 
involved init, expressly put the vindication of this doctrine upon 
the ground of “ uniform judicial practice since the Revolution ;” 
and the Court, in discharging the rule for a new trial, rested their 
judgment “on the cases cited by Mr. Justice Buller (viz. Lord 
Raymond’s and C. J. Lee’s decisions), and “ the uniform practice 
of the Court of King’s Bench, for more than a hundred years.” 
See 3 Term. Rep. 428.] That no sound ancient authority could 
e produced to sanction this “‘ modern Pca: ” is evident; 
because when these modern decisions had been pressed against 
Mr. Erskine in argument, he expressly and manfully said, “ I 
deny the authority of these ane cases, and rely tipon the 
rights of Juries as established by the ancient law and customs of 
England.” {See Ersk. Speeches, v. 1. p. 260.] And again“ I 
wish it to be distinctly understood, that I found my motion in 
— to those decisions. It is my duty to speak with 
deference of all the judgments of this Court, and I feel an un- 
feigned respect for some of them, because they are your lord- 
ships’, but comparing them with the judgments of your prede- 
cessors for ages, which is the highest test of English law, I 
must be forgiven if I presume to question their authority.” 
——Speeches, v, 1. p. 297. 
r. Worthington, indeed, with the characteristic indiscretion 
of an ignorant advocate, pretends to carry the doctrine back to 
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the earliest records of the law; and, recurring to his “ learned 
dust,” and “ unopened folios,” cites some cases from Dyer and 
Plowden, which have not the slightest applicability to the 

uestion. They are cases which merely decide, what no man 

enies, that matters of mere law unmitred with fact, are to be 
decided by the judges ; but the point in controversy is, whether, 
in cases of complicated law and fact, the jury have not a right to 
determine the whole issue. To such a point his cases are wholly 
inapplicable. There are, however, two cases of some antiquity 
to which we can refer Mr. Worthington, which are direct 
authorities in support of his doctrine : whether he was ignorant 
of their existence, or prudently forebore to cite them as being 
tather too strong for use, we know not. The first case to which 
we allude, is that of Udal, a puritanical clergyman, who was 
tried for seditious words in the reign of queen Elizabeth. This 
offence, being charged as a capital one by statute, he could not 
be tried in the Star-chamber, but was turned over to the Court 
of Queen’s-Bench. Udal had written a book called “ A Demon- 
stration of Discipline,” in which he inveighed against the govern- 
ment of bishops. It was pretended that the bishops were part 
of the queen’s political body, and that to ~ against them 
was really to attack her, and was therefore felony by the statute. 
The counsel who conducted the prosecution told the jury he would 

rove, lst, the malicious intention of the prisoner in making this 

ook; 2ndly, that he was the author; and, 3rdly, that the 
matters contained in the book were felony by the statute. But 
Judge Clarke thought all this unnecessary, and told the jury 
they were to inquire only, whether Udal was the author of that 
book ? “all the rest, he said, is matter of law, and has been 
already determined before we came here.’ Some hearsay evidence 
was then adduced to prove that Udal had acknowledged himself 
to be the author, and the judge would not allow the prisoner to 
contradict this by direct evidence. The Court tendered the 
prisoner an oath, by which he was required to swear that he 
was not the author of the book, and his refusal to give that 
testimony was held to be evidence of his guilt. After much 
delay, and frequent messages from the judge to the Jury, they 
were finally prevailed upon to bring ina verdict of Guilty. “This, 
it must be confessed,” says Mr. Rous, in an excellent tract on 
this subject, published in 1771, and republished in 1785, “ is a 
strong authority in favour of this doctrine ; though considering 
the multiplied iniquities of the trial, this decision will scarcely 
be thought sufficient to establish it.” [See Rous’s Letier to the 
Jurors of Great Britain, p. 41.) The other case we allude to, 
and which is, perhaps, even more directly in point, is the cele- 
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brated trial of Algernon Sydney, for high treason. The 
defendant said, “ They have proved a paper in my study of 
Caligula and Nero ; this is compassing the death of the king, is 
it?” Lord Chief Justice Jefferies—magnum et memorabile nomen 
—said, “ That, I shall tell the Jury, 2s a point in law, which 
(addressing himself to the Jury) you are to take from the Court, 
Gentlemen ; whether there be fact sufficient, that is your duty.” 
[St. Tr. v. 3. p. 805.] But, unfortunately for the prevalence of 
this venerable authority, the legislature thought fit, in the reign 
of William and Mary, to pass an act of parliament for annulling 
and making void the attainder of Algernon Sydney, “ on account 
of the judge’s misdirection to the Jury.*” 

This leads us to observe—In truth not one of the judges who 
have maintained this doctrine has pretended that it was 
sanctioned either by common or statute law; they have all 
relied wholly on “ the modern practice of the Court”—a sandy 
foundation, we fear, for English security in political cases. It 
has been well observed by Dr. Towers, that “it would perhaps 
be as reasonable that kings should be suffered themselves to 
determine the bounds of their own prerogatives, as that judges 
should be permitted finally to decide, when that is the point in 
contest, what is the extent of their own jurisdiction, and what 
is the extent of that of Juries.” [Towers’s Tr. v. ii. p. 56.] 
Another obvious, but important, remark on this subject is, the 
fatal force which English lawyers give to precedents. Well might 
Junius say, “one precedent creates another—they soon 
accumulate and constitute law. What yesterday was fact, to 
day, is doctrine.” + 

Another proof, and in our judgment not a slight one, of the 
conscious infirmity of this doctrine, is to be found in the manner 
in which it was attempted to be introduced. In laying down 





* We have seen, by reference to the case of the dean of St. Asaph, lord 
Mansfield and Mr. Justice Buller fathering this doctrine on lord chief 
justice Raymond ; but this affiliation was not quite fair toward lord chief 
justice Jefferies, who clearly had a prior title. But it was doubtless thought, 
that the name of the more ancient authority would not have sounded so 
well, and it was therefore discreetly passed by. The late Mr. Sheridan, 
with that felicity of expression which characterized his taunts, once said 
of sir Edward Law, then Attorney-general, during the discussion of a 
constitutional question in the House of Commons, that ‘the honorable 
and learned gentleman had shewn a very loyal ignorance of some of the 
most important parts of English history.”” We suppose this disereet oblivion 
constitutes a very important part of  rofessionsl decationt and of legal 
practice. 

+ In this concise and nervous expression Junius seems to have had his 
eye on a passage in Tuacitus:—Quod hodie exemplis tuemur, mow inter 
exempla erit.—Tacit. Anal. 1, xi. par. 8. 
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doctrines of law, serviceable to the Crown in political cases, the 
Courts do not usually condescend to solicit the acquiescence of 
the bar: when, in such cases, their positions are tenable, they 
are generally imposed with all the weight of official authority, 
and enforced with the expectation of absolute submission. But 
when the independent and uncompromising spirit of Mr. Erskine 
refused to bow down to what he knew to be a judicial usurpa- 
tion, the argumentum ad verecundiam was resorted to : surely, he 
would not be a solitary example of professional opposition to 
the bench? “The counsel of defendants (says Mr. Justice 
Buller, in the case of the Dean of St. Asaph) had yielded to the 
doctrine for twenty-eight years, and it seemed to him that 
gentlemen ought not to agitate it again.” In another part of the 
same trial, the same judge reproached Mr. Erskine with asserting 
a doctrine which had been abandoned by Mr. Lee, whom he 
described as “a warm. partizan, and of the same party with Mr. 
Erskine ;” but when the matter afterwards came before the 
whole Court, Mr. Erskine denied, in the presence of Mr. Lee, 
that that gentleman had ever maintained, either directly or 
indirectly, the doctrine imputed to him ; and Mr. Lee confirmed 
that denial by his silence. So also, the same Judge, on the 
trial of Bate Dudley, for a libe! on the duke of Richmond, 22nd 
June 1780, told Mr. Erskine, that “ it seemed strange he should 
be contesting points which the greatest lawyers in the court 
had submitted to before he was born.” But the most singular 
and bold attempt to prop up this doctrine was made by lord 
Mansfield in misquoting a political jeu d’ esprit, in the course of 
his giving judgment in the case of the bishop of St. Asaph. 
Referring to a ballad, said to have been written by Mr. Pulteney 
some years before, on the occasion of an acquittal of the printer 
of the Craftsman, on a charge of libel, and which his lordship 
denominated “a famous, witty and ingenious ballad,” he 
proceeded :—“ Though it is a Yallad, I will cite the stanza I 
remember from it, because it will shew you the idea of the able 
men in opposition, and the leaders of the popular party in those 
days. They had not an idea of assuming, that the J ury had a 
right to determine upon a question of law. The stanza I allude 
to is this:— , 

« For Sir Philip * well knows, 

That his innuendoes, 
Will serve him no longer, 
In verse or in prose ; 
For twelve honest men have decided the cause, 
Who are Judges of fact, though not Judges of laws.” 


* Sir Philip Yorke, then Attorney-general, afterwards lord Hardwicke. 
VOL, VIII.—w,. R. 2G 
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That lord Mansfield, profound as he was in legal disquisition 
and constitutional learning, should have resorted to a — 
doggrel, instead of legal authorities, to authenticate a disputed 
point of-law (the discussion of which, by the most eminent men 
of that. time, had occupied the Court for many days) is of itself 
sufficiently surprising, and shews the distressful want of sound 
argument and of available authority, to which he was reduced ; 
but what will the reader think of lord Mansfield’s fairness when 
he learns, it will be found, on referring to the publication 
cited, which appeared in 1754, that the two concluding lines of 
the citation ought to have been quoted thus :-— 


« Bor twelve honest men have. determin’d the cause, 
Who are Judges alike of the facts and the laws.” * 


Fhat lord Mansfield misquoted this passage through defect of 
méimory will scatcely ‘be credited by those who considey the 
extraordinary perfection in which he possessed that faculty ; 
but the passage itself, from its very nature, was insusceptible of 
such am ‘accident, . The ballad, as produced by his wet a 
hiniself; was intendéd-to celebrate a popular triumph over the 
Crown ; bat. it must. be obvious to every one, that it could have 
been no matter of popular triumph, that.a point of political law 
had been left to the decision of the king’s judges. + 

We will just observe, en passant, if lord Mansfield had con- 
sidered that the point in question could have been determined b 
political anecdotes, he might have found an authentic one which 
would have: told directly for the popular side of the argument. 





* Erskine’s Speeghes, v. i, p. 375, qpud notas. 

And well might-a triumph over such an enemy of the press, as sir 
Philip Yorke was, be matter of popular exultation. We have seen ina 
former part of this article, that he ‘confined the ‘right of publishiag to 
matters “‘which belonged to a man’s own trade ’’—shop-bills, perhaps, 
te probably hot “evén those, if they prefessed thet the adyertiser’s 

3 were better, or cheaper, than those of ‘his’ ‘neighbour. In the year 

735, ane he \ = aor € he re bates men Ae 
upon the press, enying truth to be'a justi alleged libel in a 
chil action. In Rex v. Réberte, M. T. 3 eo: H, MSS: [cited 2:Selw. Misi 
Prius, p. 936), on a motion for an information against the ‘defendant for a 
libel, lord Hardwicke, ‘chief justice; thus expresse@ himself: Ik is said, 
that if am action were brought, the fact, if true, might be: justifiéd’s Out J 
think this is a mistake. I never heard such «justification im an.aéttion for a 
libel even hinted at: The law is too careful in discountenaneing sach practices. 
All the favour I know that truth affords in'such 4 case-ié, that it may be 
shewn in mitigation of damages in an ‘action, and. of the fine upon an 
indictment, or an information.” Thank heaven! every legal novice knows, 
thatthe law of libel in Enghind, bad as it is, is not qalte so bad’ as this. 
But the sentiment shewed the mah: the’ spirit was'willihg, ‘though the 
judicial power was weak. i 
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There is a medal of the celebrated lieutenant-colonel John Lil- 
borne, pepresenting his effigies. with this remarkable inscription ; 
“Joun LILBORNE, SAYED BY THE POWER OF THE LoRD, 
AND THE INTEGRITY QF His JURY, WHO ARE JUDGES oF 
THE LAW, ASWELL as FAcT. Oct, 26, 1649” [See Evelyn’s 
Medals, p, 173]... He likewise published his trial, With a frontis- 
piece containing hig portrait, with a label from hig mouth, con- 
taining a similar inscription. is case of colonel Lifborne 
ig so, extraordinary (and, with reference to the point under 
exampmation, so satisfactory), that we cannot omit bringing it 
under the particular notice of the reader, Colonel Lilborne 
was indicted for high treason. He addressed the jury in 
the following words ;—‘ My honest jury and fellow citizens, 
wha I declare, by the law of England, are the conservators 
and sale judges of my life, having inherent in you alone the 
ower of the law as well as fact,”* The Jury agquitted 
1im; and they were afterwards most illegally examined b 
the privy-council: concerning their verdict, Their gener 
reply was, “that they had discharged their consejances by 
their verdict ;” and most of them refused to give any other 
answer; but James Stevens, one of them, stated, that, ‘* the 
Jury, having weighed all which was said, and conceiving them- 
selves, notwithstanding what was said by the counsel and 
bench: tg the contrary, to be judges of law, as well as of fact, 
they had found the accused ‘ not guilty,’” Michael Rayner, 
another juryman, answered nearly to the same effect, Gilhert 
Gayne, another of the says said, that “the Jury did find as 
they did, because they took themselves te be judges of the law 
as well as of the fact, and that although the Coprt did declare 
they werg, judges of the factonly, yet the Jury were otherwise 
pennated jean eahe es bem aakat la eek ae. 


® Colanel Lilborne sdicypaent the judges thus :—‘‘ You judges, that sit 
there, are no more, if the muy Blenee but orphan, to pronounce the sen- 
tence, ov their clerk, to say Amen, to them, being at best, in your origin, 
bus the Norman Conqueror’s intrudars.”? [See St. Tr, in lac citate]. We 
quote, this, inet in-admiration of the decency or decorum of its lan- 
ruage, but to remind the reader of. its singular coincidenee with a cele- 
braved modern address. tm the defence of an action brought by Mr. Fox 
against Mv. Joha Horne Tooke, tried 30th April, 1792, the defendant said 
to the.dury,. ‘‘ Fhere are only three efficient and negessary parties—Mr. 
Fox the plaintiff, myself the defendant, and you, gentlemen, the Jury. 
The judge and the crier af the court attend alike in their respective situa- 
tions,, and, they are paid by us for their attendance ; we pay them well ; 
they, are hired to be the assistants and reporters, but they are not, and 
they never were intepded to be, the contre of our condyct: for the 
whale of this business is ¢ in My, Fox's action, in my defence, 
and in your verdict.”—Zrial, p. 2 2 
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Tr. vol. ii. p. 81, 82, 3rd ed.} And yet lord Mansfield would 
have had the world believe, on the authority of his misquoted 
ballad, that such an assumption was before unheard of. 

But to return. This doctrine, founded, as it is professed to 
be, on mere judicial practice, nas not even the frail support— 
fread, when unsanctioned by constitutional law—of judicial 
unanimity. We mean even as respects trials for libel; for to 
other criminal cases it has not been attempted to be applied, 
except in one or two flagrant instances, which have been ex- 
pressly, and with merited reprobation, reversed and set aside. 

Passing over, for the present, the invaluable case of Bushell, 
as not being strictly a case of ‘libel, and which, therefore, we 
shall refer to that head of our investigation which will treat of 
criminal charges generally, we will begin with the great leading 
case of the Seven SSishopa who were tried on a charge of libel in 
the reign of James II. We shall see that even in that case, 
tyrannical as were the times in which it occurred, and infamous 
as_ were the judges who presided on that occasion,* those 
judges did not, and dared not, attempt to withhold from the 
Jury the consideration of the whole issue. To which remark 
we shall add the emphatic exclamation of lord Camden in the 
House of Lords during the discussion of Mr. Fox’s libel act— 
“ What would not the judges of king James II have given for 
this doctrine! It would have served,” he adds, “as an ad- 
mirable footstool for tyranny !” 

In the case of the Seven Bishops [S¢. Tr. vol. v. p. 542], the 
Attorney-general peremptorily told the Jury that they had 
nothing to do but with the bare fact of the publication; and 
said that he should make no answer, therefore, to the arguments 
of the bishops’ counsel, as to whether the petition was or was 
not a libel. But chief Justice Wright (no friend to the liberty 
of the subject) as Mr, Erskine truly observed, in his argument 
in the Dean of St. Asaph’s case {Eek Sp. vol. i. p. 205]. inter- 
rupted him, and said, “ Yes, Mr. Attorney; I will tell you 
what they offer, and which it will lie upon you to answer: they 
would haye you show the jury how this ‘petitioh has disturbed 
the government, or diminished the king’s*authority.” And in 
his charge to the Jury, he assigned to them reasons to ‘induce 
them.to concur with him in concluding that the paper was a 
libel. Mr. Justice Powell said to the Jury, “I have given my 
opinion (that it was a libel), but the whole matter is before you, 





* In Rex v. Wilkes, 2 Wils. 159, lord chief justice Pratt declared from 


the bench, that “‘ judge Powell was the only honest man of the four judges 
who presided at this trial,’” sf ate judg 
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Gentlemen, and I leave the issue of it to God and your own 
consciences.” Mr. Justice Holloway, addressing himself to-the 
Jury, said, ‘“‘ If you are satisfied there was an ill intention of 
sedition or the like, you ought to find them guilty ; but if there 
be nothing in the case that you find, but only that they ‘did 
deliver a petition, &c., I cannot think it is a libel. It is leféto 
you, gentlemen, but that is my opinion.” Even Mr. Justice 
Allybane, who insisted that no man could be allowed to write 
at all concerning government without leave from the  govern- 
ment, although he declared his opinion that the writing was a 
libel, yet he did not attempt to withhold the consideration’ of 
that question from the Jury. : 

In like manner, upon the trial of Nathaniel Thomipson' and 
others, for composing and publishing libellous remarks upon 
the administration of justice, the chief justice (sir Francis' Pem- 
berton) concluded his observations to the Jury by ‘saying, 
“ Gentlemen, I leave it to you whether’ upon this evidétite “you 
do not believe them all to be guilty of this design of tradwei 
the justice of the nation.”— Rex v. Thompson, St. Tr.’ vol. iit. 
p. 37. . 

So on the trial of John Tutchin for a libel in the year 1704 
[S¢. Tr. vol. v. p. 546], chief justice Holt, inhis charge to ‘the 
J wy after reciting some passages from the alleged libel,’ says, 
** You are to consider whether the words I have read to you do 
not tend to beget an ill opinion. of the administration of the 
government ;” thereby plainly leaving the libellous or innocent 
. quality of the publication to the finding of the Jury. 

In the case of Rex v. Horne [Cowp. Rep. p. 680] lord Mans- 
field himself, in a manner singularly inconsistent with his other 
charges in cases of libel, expressly left the whole issue’to the 
Jury. The publication being admitted by the defendant, his 
lordship said to the Jury, ‘‘ Why then there remains nothing 
more, but that which the reading of the paper must enable you to 
Sorm a judgment upon * * * When you read that, you will 
form your own conclusions yourselves.” 

Lord Kenyon also, with similar inconsistency, in the case of 
Rex v. Stockdale, A. D. 1789, told the Jury, “ In order to see 
what is the sense to be fairly imputed to those parts that are 
culled out as the offensive passages, you have a right to look 
at all the context; you have a right to look at the whole book ; 
and if you find it has been garbled, and that the passages se- 
lected by the attorney-general do not bear the sense imputed to 
them, the man has a night to be acquitted.” This was clearly 
leaving the whole issue, involving. the } ngpr whether the 
publication was libellous or not, to the finding of the Jury, 
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In another case, Rex v. Hari, tried before Mr. Justice Clive, 
at the summer assizes at Nottingham, A. D,,1762, reported by 
Burn, in his Eeclesiastical Law, vol, ii. p. 188, the Judge at 
Nisi Prius haying restrained the defendant’s counsel ‘from ar- 

uing that the paper in question was no libel, upon thé ground 
that “ such a question was more proper té be determined by the 
Court above,” the defendant was found guilty ; but, on a motion 
for a.new trial in Michaelmas term following, the Court of 
King’s Bench set aside the verdict as illegal, and ordered a new 
trial, In, this case we see that all the judges of the King’s 
Bench determined that the question—libel or no libel?—was a 
proper question to be argued before the Jury. 

In point, of fact, this question is always argues before the 
jury... The counsel, for the prosecution does not confine himself 
to the, mere question, whether the book was published or not? 
hut enlarges, sometimes in very long and laboured speeches, on 
the imputed cruminality of the writing ; the defendant’s counsel, 
canamiy aguas the publication, insists on the innocence of 
the matter published ; and the judge afterwards taking up those 
topics, discusses, them in his turn. In addition to all this, the 
Jury havé,an admitted and unquestionable right to have the 
ook er; paper charged to be libellous delivered to them, that 
by,a perusal and, consideration of the whole of it, they ‘may 
judge of; its import, tendency, and character, And yet it is 
pretended, that the defendant's criminality is not to be inqitired 
after by the Jury; or, in the memorable words of lord’ Ray-+ 
mond [Rex v. Franklin, St. Tr. vol. ix. p. 256,] the arighitiality 
is for the Court upon the record, and it is “a question with which 
the Jury have nothing to do!”—that Jury who are réquited’ to 
say, on their oaths, whether the defendant be cuilty, or not 
guilty! | We shall conclude this topic with Mr. Fox’s remarks 
upon it, during the discussion of his Libel act: “ This part of 
the noble lord’s hors Mensfield’s) doctrine appeared ‘strange 
and unaccountable. It was admitted that the parties hada 
right to bring the whole matter before the Jury. “Now, on-what 
principle, he asked, were the Jury to look at'the while, bit that 
they might know whether the paper was libellous’ or not ?’’ ‘Tf 
the Jury had nothing to do with the guilt or innocence df ‘the 
paper, but were only to give a verdict on the publication; it 
would be perfectly idle a. ridiculous to lay the wholé’ évidetice 
before them.”—Fox’s Speeches, vol: iv. p. 258. BS 

Numerous other cases might be adduced to prove the judicial 
inconsistency in which this doctrine has involved its ‘promel- 
gators ; but those which we have cited are eufficient ‘for ‘the 
purpose, “ Here we have,” to use the words of Mr. Erskine 
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[Ersk. Sp. vol. i. p. 351] “ the court of King’s Bench against 
the court of King’s Bench; chief justice Wright against chief 
justice Lee ; lord Holt against lord Raymond ;” to which we 
will add, on the authority of the additional cases referred to 
by us, lord Kenyon against lord Kenyon, and lord Mansfield 
against lord Mansfield. 

We now turn to the consideration of the question, a¥ ‘it 
respects criminal cases in general. 

o far is it from being true, as is intimated by Mr. Worthing- 
ton, and some others of those who argue on his side of the ques- 
tion, that Juries, in the early times of their institution, had’ no 
right to give a general verdict, comprehending both the law and 
the fact, “and never thought of doing so,” that the very reverse 
of this position is the fact. The truth is, that, in former times, 
the judges frequently compelled Juries to find the’ law as: well 
as the fact, in cases where they were inclined 6 ‘limit’ their 
finding to the fact only. It appears clearly. froi’' Bracton 
[Bract, 185, b. 186, 0.), that Juries had a right to ‘déliver’a 
general verdict, finding both the law andthe fact; ‘and the 
Statute-book, in addition to other records of legal history, 
informs us that the judges were accustomed to compel jurors 
to bring in a general verdict, finding both law and fact, ‘ven in 
cases wherein they wished to deliver a special’ yerdict.~ To 
remedy this oppression, the statute 13th’ Edward I; ¢.'30, was 
passed, by sec. 2 of which, it isenacted and‘ordained, that ‘* the 
justices assigned to take assizes shall not compél the Jurors to 
say precisely whether it be disseizin, or not ; so jat they do show 
the truth of the deed, and require aid of the Justices ; but if i 
of their own head will say that it is disseizin, their verdict shall 
be admitted at their own peril.” Now, disseizin being ‘an 
unlawful dispossessing a man of his land, tenement, or other 
immoveable or incorporeal right ” [Blount’s Dict. in voce]\ when 
the Jury determined. that question wholly, they clearly déter- 
mined both law. and fact. Littleton, who wrote ii the reign of 
Edy..IV, says, eyidently alluding to this statute, “Tf the inquest 
will take upon themselves the knowledge of the law, they may 
give their, verdict. generally” [Litt. Ten. s, 368]. Lord! Coke, 
commenting on this passage, concurs with it, though he advises 
a special verdict in cases of doubtful law, as “safer” for the 
Jury, ,with, reference to the penalties of an attaint [Co. Litt. 
228]. But as no attaint would lie, at the instance of the King 
Vaugh. Rep..135.—[ Rez v. Dean of St. Asaph), this cautionary 
recommendation is inapplicable to criminal cases. The same 
lear and authoritative writer also says, in express terms, that 
this right of finding either a special or a general verdict extends 
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alike to civil and to criminal cases [Co. Litt. 226, b. 227]. 
And in another place he states this statute to be in affirmance 
of the Common Law [2 Inst. 25]. Mr. Worthington endeavours 
to explain away this conclusive authority by. stating [p. 132] 
that “ Littleton introduced this passage into his book of tenures 
in explaining the pleadings in real actions, relative to estates 
upon condition.” Be it so; but how does the occasion of its 
introduction affect the authority of the doctrine? Littleton, 
whose authority is ungnectinentiile states in express terms, that 
the Jury may find both the law and the fact : now in what page 
of his book that doctrine is to be read, seems to us to be as 
unimportant, as whether the book be bound in calf-skin, or in 
Russia leather. Lord Coke adopts the doctrine, and affirms it 
to be law not merely by statute, but also by common law. But, 
when Mr. Worthington endeavoured to confine this doctrine to 
the pleadings in real actions, was he really ignorant that 
Lord Coke, in the place we have above cited, expressly states, 
that the doctrine is applicable “ to all cases of common pleas, 
as also to pleas of the Geen 2” If he knew this, he attempted 
to mislead his reader: if he did not know it, he was reproach- 
fully ignorant of the question he undertook. The author of 
Trials per Pais also cites this passage of Littleton to prove (what, 
he adds, “ daily experience tells us ”) that the Jury may decide 
both the law and the fact.—Trials per Pais, p. 230. 

Mr. Wynne, the learned author of Eunomus, is likewise sadly 
embarrassed with these authorities. “ Littleton (he says) and 
his great commentator have been made advocates on this occa- 
sion: they have been thought to say, that Jurors are judges of 
the law as well as [of] the fact.” [ Eun. Dial. 3. s. 53.) —No : not 
“ thought,” but proved to have said so, and that not ambiguously 
or doubtfully, but expressly, and with reference to authorities. 
Mr. Hargrave, though no friend to the doctrine, treats the 
matter with that manly fairnéss which characterizes all his 
writings. Annotating on this passage, he candidly admits, that 
“the Jury may, as often as they think fit, find a general verdict ; 
I therefore think it (he adds) unquestionable that they may so 
far decide upon the law as well as fact, such a verdict neces- 
sarily involving both. In this (he proceeds), I have the authority 
of Littleton himself,” for which he refers to the passage above 
cited, and he concludes, by recommending Juries, as. this right 
is only incidental to the complication of law and fact, “f.to show 
the most respectful deference to the advice and recommendation 
of judges.” [ 1 Inst. 155. 6. w (5).] From this recommendation 
no reasonable man will dissent ; itis, indeed, nothing more’ than 
the statute of Westminster, before cited, suggests, viz.“ requiring 
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the aid of the justices ;” but Mr. Worthington, as we have 
already seen, spurns this deference, and insists upon the Judges’ 
right to dictate the verdict ; he contends, that the duty of the 
Jury towards the judge, is not “ deference,” but “ obedience.” 
hese authorities sufficiently establish that Juries originally 
had the right now contended for, and the soundest constitutional 
lawyers have constantly recognized it. Indeed it is a truth 
which forces itself so unconsciously upon the mind, that its doc- 
trinal acknowledgment may be found not only in legal writers, 
whose principles are constitutional and liberal, but in authors whose 
evident inclination is towards arbitrary power.A few authorities may 
be mentioned to show that this doctrine is not confined to ancient 
authors.—Sir Matthew Hale says expressly, that “it would be 
the most unhappy case that could be to the judge, if he must 
take upon himself the guilt or innocence of the accused ;” and 
adds, that, “ if the Judge’s opinion is to rule the verdict, the trial 
by Jury would be useless.” [Hale’s Pl. Cr, v.i. p. 313.] In 
another place he says, still more explicitly, ‘‘ The Jury may find 
a special verdict, or may find the defendant guilty of part, and 
not guilty of the rest, or may find the defendant guilty of the 
fact, but vary in the manner” (i. e. in the legal result).. “Ifa 
man be indicted of burglary, quod felonicé et burglariter cepit et 


asportavit, the Jury may find him guilty of the single felony,. 


and acquit him of the burglary and the burglariter. So if a 
man be indicted of robbery, with putting the party in fear, the 
Jury may find him guilty of the felony, ‘but not of the robbery. 
The like where the indictment is clam et secrete a persona” [ Hale’s 
Pi. Cr. v. ii. p. 301]. So again, “ In an indictment for murder, 
suppose the ‘ree killed the party, but yet in such a way as 
makes it no felony, as if he were of non-sane memory ; or if a 
man kills a thief that comes to rob him, or to commit aburglary ; 
or if an officer, in his own defence, kills one that assaults him in 
the execution of his office ; whether is it necessary to find, the 
special matter, or may the party be found not guilty? I think 
so; and so I have known it constantly practised : the party in 
these cases, may be found not guilty: and the Jury need not 
find the special matter ” [Hale’s Pl. Cr. v. ii. p. 303}. N ow, as 
the author of Trials per Pais says, in the place before cited, the 
right to bring in a general or a special verdict, as the Jury 
choose, “is a plain proof that the Jury are judges of the law as 
well as’ fact ; for leaving the judgment of the law to the Court 
(in a special manner) implies that, if they pleased, they had the 
power of judgment in themselves.” 

In like manner chief justice Holt held, that, “In all cases, 
and in all actions, the Jury may give a general or special verdict, 
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as well in causes criminal as civil, and the Court ought to 
receive it, if pertinent to the matter in issue; for if the Jury 
doubt, they may refer themselves to the Court, but are not bound 
to do so.” —Salk. Rep. v. iii. p. 373. 

So also on the trial of col. Cosmo Gordon, at the Old Bailey, 
Loridon, A. D., 1784, for the murder of General Thomas in a 
duel, Mr. Justice Eyre stated to the Jury—“ Gentlemen, I am 
bound to declare to you what the law is, as applied to this case, 
in all the different views in which it can be considered by you 
upon the evidence. Of this law and of the facts, as YOU SHALL 
FIND THEM, Your verdict must be compounded.” 

The authority of Blackstone, also (an author by no means 
disposed to enlarge popular rights), is quite express on this point. 
In one place he Heclareb, that, “ Jurymen have a right to decide 

uestions of nice importance, in the solution of which some legal 
Shi is requisite, especially where the law and the fact, as often 
happens, are intimately blended together. And (he adds, by 
way of inducing laymen to acquire some knowledge of law) 
their general incapacity to do this with any tolerable propriety 
has greatly debased their authority, and has unavoidably thrown 
more power into the hands of the judges, to direct, control, and 
even reverse, their verdicts, than perhaps the constitution 
intended” [Bl. Comm. vy. i. p. 8.]. In another place he says, 
“The Jury may, if they think proper, take upon themselves to 
determine at their own hazard, the complicated question of fact 
and law ; and without either special verdict or special case, may 
find a verdict absolutely either for the plaintift or defendant.” 
[Bl. Comm. v. iii. p. 378.] Again he says, “If the Jury doubt 
the matter of law, and therefore choose to leave it to the deter- 
mination of the Court, they may bring in a special verdict, 
though they have an unquestionable right of determining upon 
all the circumstances of the case, and finding a general verdict, 
if they think proper.”—B]. Comm. v. iv. p. 361... 

But not only has this right been conceded to Juries theoreti- 
cally and in the way of doctrine, it has been actually exercised, 
and is now almost constantly exercised by them in various 
casés. It is on political occasions only that they axe denied its 
use. For example, the question “ manor, or no ,manom,’”’ is 
quite as much, indeed more, a question of law, as that of “libel, 
or no libel;” and yet the former is fearlessly left to the Jury... 
[ Plowd. 712, pl. 1.) We may advert also 1o a very strong ease 
cited by the author of Trials per Pais. ‘“ Inthe case of Manip 
v. Scott, T. T. 13 Car. H, 8. R, one question was, if the verdict 
was well fourid, in an action on.the case against a husband for 
wares bought by the wife; the verdict finding that the wares 
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were necessaries, and according to her degree. It was objected 
that they ought to have found the degree of the party, and the 
value of thé wares, and have left it to the Court to judh e. But 
it was answered and resolved that the Court (7. é. the judge 
presiding at the trial) informs the Jury of the matter of law, and 
they fic it accordingly ; and so it belongs not to this Court.” 
[Tr. per Pais, 230.] — So in all cases alleged to have been com- 
mitted agaitist an act of parliament, the Jury are required to 
find, whether the defendant did the act imputed to him “ against 
thé form of the statute;” and which finding necessarily 
includes an interpretation of the statute. It is manifestly 
absurd (as Mr. Starkié observes, Starkie on Libel, p. 11.) to 
maintain that in such cases the Jury have no right to decide 
upon the matter of law ; for nothing can be more clensly matter 
of Jaw; than the cotistruction of an act of parliament. Very 
many d6ther cases might be stated in illustration of this topic ; 
bat of’ 6r two mire will suffice. Take, for example, cases of 
ejectment, in which coniplicated matters of law and fact, con- 
stittiting the title in question between the parties, are decided 
by the Jury, assisted, no doubt, by the presiding Judge, but 
still themselves determining the cause by their verdict. Look 
alsé to the issues which are constantly sent from the court of 
Chiniicery to a Jury, to try the validity of a will, or the validity 
of 'q commission of bankrupt, &c., questions which necessarily 
involve both law and fact, and of which combined the verdict is 
compounded. So in criminal cases—a charge of murder, for 
instance—whethér the eircunistances of the case amount 
legally to murder, or. to manslaughter, or to chance-medley, or 
to justifiable homicide—all questions of combined law and fact, 
and which we have before seen are acknowledged in theory to 
belong to the Jury—are points always left in actual practice 
td the ‘determination of the J nF So, in charges of house- 
breaking, it is always left to the Jury to find whether the entry 
was burglarious, or not. And in cases of theft, the legal cha- 
racter ofthe act is always left to the finding of the Jury, who 
declare by their verdict, whether the offence amounts td a 
cdpital felony, ernot. Indeed the Libel Act [32 Geo. III, c. 60], 
to whieh we ‘shall hereafter have occasion to refer more 
particularly, at the same time that it declares the Jury to be 
entitled to decide the whole issue, law and fact, in cases of libel, 
expressly declares also, that that is the law in all other criminal 
trials. 

lb isybut' fair, however, to acknowledge, that there is one case 
tobe found in which this right to decide the whole issue in 
criminal cases was denied to a Jury, and they were punished 
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for exercising it contrary to the judicial denial. That the author 
of this atrocity may have the matter stated unexceptionally, it 
shall be given in his own words. The case is reported by chief 
justice ta in his own Reports, p. 50, as follows :— 

«* Memorandum.—At Lent circuit, at Winchester, 18 Car. II, 
one Henry Hood was indicted for the murder of John Newen ; 
and, upon the evidence, it appeared that he killed him without 
any provocation, and threupon I directed the jury, that it was 
murder; and I told the:za, they were judges of the matter of 
fact ; viz. whether Newen died by the hand of Hood; but 
whether it was murder or manslaughter, that was matter of 
law, in which they were to observe the direction of the Court : 
but, notwithstanding, they would find it only manslaughter ; 
whereupon I took the verdict, and fined the Jury, of whom 
John Goldwier was the foreman, 5/. apiece, and committed 
them to gaol till they found sureties to appear at the next 
assizes, and in the mean time to be of good behaviour; but 
after, upon the petition of the jurors, I took their fines at 40s. 
apiece, which they all paid, and entered into recognizances.” 

This, it must be admitted, was a bold attempt to establish 
the doctrine, that Juries are to confine their functions to matters 
of fact. Whether Mr. Worthington omitted to cite this case, 
so directly in point for him, through ignorance of its existence, 
or deteah a discreet misgiving as to the soundness of its law, 
we know not; but we shall refer him to the Journals of the 
House of Commons for a comment on it. 


* Die Mercurii, 11 Decembris, 1667. 


“The House resumed the hearing of the rest of the report, 
touching the matter of restraint upon Juries, and upon the 
examination of divers witnesses in several cases of restraint 
put upon Juries by the Lord C. J. Kelyng, thereupon resolved 
as followeth :— 

“ 1st, That the proceedings of the said Lord Chief Justice are 
innovations in the trial of men for their lives and liberties ; and 
that he hath used an arbitrary and illegal power, which is of 
ow consequences to the lives and liberties of the people 
of England, and tends to the introducing of an arbitrary govern- 
ment. 

“ 2nd, That, in the place of judicature, the Lord Chief Jus- 
tice hath undervalued, vilified, and condemned, Magna Charta, 
the great are o-d of our lives, freedom, and property. » 

« 3rd, That he be brought to trial, in order to condigih punish- 
ment, in such manner as the House shall judge most fit and 
requisite.”——See Cam. Journ, v. 9, p. 35—37. 
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In consequence of these Resolutions, he was apprehended, 

and committed to prison; but, unfortunately for the cause of 

ublic justice, he, like Jeffreys, escaped “ sosilien punishment,” 
y dying in prison before he could be brought to trial. 

But the great and unanswerable case, which is absolutely 
decisive of the general question, is that of Bushell, reported by 
C. J. Sir John Ton han. 

“At the Sessions in London, September 1670, Penn and Mead, 
two Quakers, were indicted for tumultuously assembling with 
a great many others, in Gracechurch Street, vi et armis, to 
disturb the peace; and that the said Penn did then and there 
preach to the said Mead and others, in the open street. The 
ptisoners pleaded, Not Guilty. It was proved, that there was 
a meeting, at the time stated in the indictment, in Gracechurch 
Street, of three hundred people in the open street ; that Penn 
was speaking, or preaching, to them; but what he said, the 
witnesses, who were officers and soldiers sent to disperse the 
assembly, could not hear.” This was the evidence, and the 
Recorder, sir John Howell, charged the Jury in these words.— 
“ Gentlemen, you have heard what the indictment is ; it is for 
preaching to the people in the street, and drawing a tumultuous 
company after them, and Mr. Penn was speaking. If they 
should not be disturbed, you see they will go on. There are 
three or four witnesses who have proved this—that he did 
ose there, and that Mead did allow of it.* After this you 

ave heard by subsequent witnesses what is said against them. 
Now you are upon the matter of fact, which you are to keep to, 
and observe, at your peril.” The Jury having retired and deli- 
berated some time on their verdict returned it in these words :— 
“ Guilty of speaking in Gracechurch Street.” The Court told 
them, ‘they had as good say nothing ;” adding this inquiry, 
“ Was it an unlawful assembly ?’”’+ and, on the er declaring, 





* It is impossible not to admire the adroitness with which Mead defeated 
the insidious conduct of the Recorder, and turned the maxims of his own 
profession against him. The case being likely to fail against Mead, for 
want of evidence, the Recorder put this artful question to him :—‘* What 
say you, Mr. Mead, were you there?””? He, without hesitation, made the 
following reproachful and apposite answer :—“‘ It is a maxim of thine own 
law, Nemo tenetur seipsum accusare, which, if it be not true Latin, I am 
sure it is true English, that no man is bound to accuse himself. And why 
dost thou try to‘ensnare me with such a question? Does not this show 
thy malice? “Is it like unto a judge, that ought to be of counsel for the 
prisoner at the: har?” 

+ This case strongly illustrates the inconsistency and‘ absurdity of the 
doctrine in- question. ‘The very Court which told the Jury, that their 
functions were confined to “‘ the matter of fact,” and denied them the cog- 
nizance of the law, refused to record a verdict which found the fact only, 
and expressly inquired of the Jury, “ was it an unlawful assembly ?” 
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that they did not find it an unlawful assembly, they weve sent 
back to reconsider their verdict, and they afterwards aeturned 
the following verdict in writing, signed by all :—-“ We do find 
William Penn to be guilty of speaking or preaching to an as+ 
sembly in Gracechurch-street, on the 14th day of Auguét, 4670, 
and William Mead net guilty of the said’ indietment/: The 
Court refused to receive this verdict, and after veviling William 
Bushell, one of the Jury, as “a factious and impudent fellow,” 
they again sent back the Jury to reconsider their verdict, and 
for that purpose adjourned the court till the next day (Sunday) ; 
but the Jury then persisting in their verdict; the. court was 
further adjourned until Monday morning, when the Jury 
brought in a general verdict not guilty, as to both the prisoners. 
This verdict was recorded accordingly; but ‘the Court: imme- 
diately fined each of the Jury forty marks, and sentenced’ them 
to be imprisoned until payment. ois 
Bushell sued out a writ of habeas corpus, in the. court 
Common Pleas, on behalf of himself and his fellow Jurymen. 
The sheriffs in their return assigned many causes for the deten- 
tion of the Jury, but the only one material to our present) pur- 
pose was, that the Jury had acquitted Penn and Mead, against 
the direction of the Court in matter of law of and upon the 
premises to the said Jurors against the said William Penn ‘and 
William Mead ‘openly in court given and declared.* The va- 
lidity of this return came on afterwards to be argued in) the 
court of Common Pleas, when the chief justice, ‘sir’ John 
Vaughan, delivered the decision of the Court in a very elabotate 
judgment. After noticing several other matters im the: return, 
not material to the point before us, he proceeds thus':)* We 
come now to the next part of the return, yiz. that the Jurydid 
acquit those indicted against the direetion of the Court'immat. 
ter of law openly given aud delivered to them im court. (101 /-9!), 
“ The words ‘ that the Jury did acquit ‘against: the direction 
of the Court in matter of law,’ literally taken and de plano, are 
insignificant and not intelligible; for no issue can be’ joined df 
matter in law; no Jury can be charged with the tryal of thatter 
ef law barely ; no evidence ever was or can be givenjtoia.J 
of what is law er not; nor no such oath can be 'giver:to ar 
taken by a Jury, to try matter in law; nor no attaint can liefor 





* Contru direetionem curia in materia learity hic de et super prami 
eisdem juratoribus versus prefatos Penn et Mead in curig hig aperte 
et declavatum de pr@emissis iis impositis in indictamento pradicto tave- 
runt; in contemptum Domini Regis nunc, et legum suarum, et gd magn 
impedimentum et obstructionem justici@, necnon ad malum eve pr din 
ahorum juratorum in consimilé casu delinguentium. 
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such a false oath : therefore we must take off the veil and colour 
ef words which make a show of being something, and in truth 
are nothing. Ifthe meaning of the words ‘ finding against the 
direction of the court in matter of law’ be, that if the judge, 
having heard the evidence given in court, shall tell the Jury, 
upon this evidence the law is for the plaintiff, or for the defend- 
ant; and you are, under the pain of fine and imprisonment, to 
find accordingly ; and the Jury ought of duty to do so; every 
body. sees that the Jury is but a troublesome delay, great 
charge, and of no use in determiniag right and wrong, and the 
trials by them may be better abolished than continued; which 
were a strange new-found conclusion, after a tryal so celebrated 
for many hundreds of years. 

* But if the Jury be not obliged in all tryals to follow such 
directions, if given, but only in some sort of tryals, as, for in- 
stance, in tryals for criminal matters upon indictments or ap- 
peals, why then the consequence will be, though not in all, yet 
in criminal cases, the Jury, as of no particular use, ought to be 
either omitted or abolished, which were a greater mischief to 
the people than to abolish them in civil tryals.” And after 
stating that the imputation of finding against the direction of 
the court in matter of law is “ not conceptible,” and declaring 
that “they may legally vary from it, if they find cause, and 
are not thereby concluded,” he reports, that the judges were 
all of opinion, that the return in this part of it, as in the others, 
was wholly insufficient. 

In the course of his judgment, the learned judge gives a 
very-plain and satisfactory exposition of the maxim so often 
pressed against the popular side of this argument—ad ques- 
tionem juris non respondent Juratores, ad questionem facti non 
respondent Judices, This, he very properly remarks, relates to 
questions of mere law, or mere fact, but not to questions of 
mixed law and. fact: “the Jury,” he concludes, “ cannot 
answer of the law de plano, but they may and do answer of the 
law and fact complicately.” 

ff But, he adds, ‘that this question may not hereafter re- 
vive, cif possible, it is evident from the resolution of all the 
nudges; that,’ &e. [he then proceeds to show, fram decided 
légal. authorities, that a Jury cannot be lawfully fined or im- 
a by a judge, for a finding contrary to his direction, and 
continues] “To what end is it that so many qualifications 
gre required in Jurymen, and so many precautions and formali- 
ties observed in their appointment =the particulars of which 
he at length—“ if after all this i must implicit! 
give a verdict by the dictates and authority of another aon 
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under pain of fine and imprisonment, when sworn to doit accord- 
ing to the hest of their own knowledge? A man cannot see by 
another’s eye, nor hear by another’s ear; no more can a man 
conclude or infer the thing to be resolved by another’s under- 
standing or reasoning ; and though the verdict he right a Jury 
gives, yet they, not being assured of it by their own under- 
standing, are forsworn, at least in foro conscientia.”—See 
Vaugh. Rep. p. 135, et seq. 

It will scarcely be credited that Mr. Worthington has the 
assurance to cite this case as a direct authority to prove that 
the Jury are bound in all cases to obey the direction of the 
Court, and cannot include matter of law in their finding [See 
p. 124.} Of course he omits the passages we have quoted from 
that decision.* Another imposition he attempts to put upon 
the reader is evidenced by his referring to Freeman’s Reports 
for the report of this case. In those reports the decision is 
stated thus: “ Vaughan delivered the opinion of the greatest 
part of (he should have stated of all) the judges, that the 
prisoners ought to be discharged. The reason given (ut 
audivi) was, because the Jury may know that of their own 
knowledge, which ought to guide them to give their verdict 
contrary to the sense of the Court” (See 1 Freem. Rep. p. 1}. 
Now, whatever might have been Freeman’s want of informa- 








® This unfairness pervades Mr. Worthington’s book. We could mul- 
tiply examples, but have room for one more only, From the manner in 
which he refers to Dr. Pettingall’s book on Juries, and commends his 
** learning and ingenuity,”’ the unsuspecting reader might be led to infer, 
that that writer supported Mr. Worthington’s doctrine; but the fact is 
just the reverse. After contending, that the aimacas of the Greeks, and { 
the judices of the Romans, were not, as is commonly supposed, judges of 
the bench, presidifig over the trial, but sustained a character ona to 
that of our Jury—*‘a body of men provided by the state to inquire into 
the rectitude or cbliquity of an action, and to make their report of ac- 

uittal or punishment” [ Pref. xii. xiv.]._ And after proving incontestibly, 
that they were judges both of law and of fact, he refers to our own law- 
books, and reasoning from the doctrines found in them, and from the 
nature of special verdicts, he insists that English Juries have a right to 
decide complicated questions of law and fact. He proceeds—* this, be- 
yond all doubt, is right and just; for how can a Jury declare guilty or 
not guilty, unless they compare the law with the fact, and thereby judge 
how far the fact comes within the penalty annexed to the breach of the 
law? And how can they compare, without being judges of one as well 
as of the other? But, notwithstanding, this doctrine of their not being 
judges of law, broached in bad times, and designed for the worst purposes, 
ong prevailed in Westminster Hall” [Pettingall’s /ng. p. 12], 122]. It 
is thus Mr. Worthington conducts his “‘ inquiry :” he seems to resort to 
his “ learned dust” for no other purpose than to endeavour to throw dust 
into the eyes of his readers, 
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tion, Mr. Worthington knew perfectly well, from Vaughan’s 
own report of the case, that that was not the ground of the 
decision. But in order to avoid the effect uf this case, he affects 
to treat it as one in his favour, on the authority of an ut audivi 
report, published more than half a century after the decision, 
in opposition to the report of the judge who delivered the judg- 
ment of the court. Besides, Mr. Worthington either knows or 
ought to know, the comparative worth of these Reports. 
Vaughan’s Reports were published, as the imprimatur prefixed 
to them shews, with the approbation of the lord chancellor and 
of all the twelve judges ; and their worth has been judicially 
recognized in modern times [See Raym. Rep. vol. i. p. 469] ; 
but Freeman’s Reports, having been stolen by a servant, were 
published without authority, after the author’s death.—See Burn 
v. Burn, 3 Ves. Jur. 580. 

But it really appears to us, that the right of the Jury, in 
criminal cases, to decide, as a mixed question, the law as well 
as the fact, is proved incontestibly by the circumstances, that 
their verdict cannot be set aside, and that they are wholly 
dispunishable. The former position is unquestionable, and 
requires no authority to support it: the latter also is now 
equally indisputable. “ There is no case in all the law,” 
says chief justice Vaughan, in Bushell’s case, “of an 
attaint for the king, nor any opinion but that of Thyrning’s, 
[10 Hen. IV. title Attaint, 60 and 64], and for which there is 
no warrant in law.” And when Mr. Erskine quoted this doc- 
trine in the case of Rex v. the Dean of St. Asaph, and was 
proceeding to argue upon it, lord Mansfield interposed, and 
said, “to be sure; that is so.” Now we think, with chief 
justice Vaughan, that this is absolutely conclusive as to the 
Jury’s right.* 





* As all our readers may not be aware of the dreadful nature of the 
judgment of attaint, we shall shortly state its particulars. They were 
originally, lst. That the Jury shall lose their liseram legem for ever; that 
is, they shall be so infamous as never to be received as witnesses, nor be 
of any Jury. 2nd. That they shall forfeit all their goods and chattels. 
3rd. That their lands and tenements shall be taken into the king’s hands. 
4th. That their wives and children shall be thrown out of doors. 5th. 
That their houses shall be razed and thrown down. 6th. That their trees 
shall be rooted up. 7th. That their meadows shall be ploughed up. 8th. 
That their bodies shall be thrown into gaol, and the party shall be 
restored to all he hath lost by their verdict. Lord Coke’s comment on 
this outrageous punishment is—‘ The severity of the punishment is to 
this end, wt pena ad paucos, metus ad omnes perveniat.’”” And he adds, 
** prudent antiquity inflicted this severe punishment, seeing that all trials 
depend on the oaths of twelve men.” This punishment was somewhat 
mitigated by the statute 23 Henry VIII, c. 3, in cases where the attaint 

VOL. VIII Ww. R. H 
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We have seen that, in the origin of this contest, it was 
boldly maintained, that Juries had nothing whatever to do with 
the law in any case ; but when it was found that the power of 
Juries to return general verdicts, and thereby to take the whole 
issue into their consideration, was becoming too strong to be 
resisted, a most jesuitical, but unfounded, distinction was set 
up between their power and their right todo so. Mr. Justice 
Ashurst illustrated this very prettily. Speaking of their right 
and power in this respect, he observed, that “ a highwayman 
has the power to rob you, though the deed he a crime against 
both divine and human laws.” This is a fine specimen of those 
bold official sophisms which are occasionally delivered forth to 
serve political purposes; but it is the most flimsy of flimsy 
fallacies, arising from the intentional confusion of terms. The 
power contended for on the part of Juries is a lawful power :— 
now lawful power and lawful right are convertible terms. Mr. 
Justice Ashurst’s highwayman had the physical, but not the 
legal, power to rob; if he had had the legal, he would have had 
a rightful power. It may, perhaps, appear like affectation to 
refer to Jurists upon so plain a point, but a reference to Gro- 
tius [b. 1, c. 1, 8. 4] and Puffendorf [b. 1, c.6, s. 15] will show 
that, in the opinion of those writers, jus and potentia are sy- 
nonymous. ‘To the same effect also we may refer to Burlam- 
quie’s book [part 1, c. 10, s, 6, and part 2, c.4,s, 23]. But the 
case of Rex vy, the Dean of St. Asaph, so often referred to, 
gave rise to a most triumphant answer to this insidious distine- 
tion, Mr. Bearcroft, one of the counsel for the prosecution, 
having admitted in argument the right of the Jury to judge of 
the whole charge, lord Mansfield, ever eager to limit the juris- 
diction of Juries, interrupted him by saying, he supposed Mr. 
Bearcroft meant the power=-not the right. But instantly re- 
jecting the distinction, that gentleman answered, “I did not 
mean merely to acknowledge that the Jury have the power, for 
their power no body ever doubted ; and if a judge were to tell 
them they had it not, they would only have to laugh at him, 
and convince him of his error, by finding a general verdict, 








was grounded on that statute; but it was left quite unmitigated if the 
party brought his writ, as he might at his option do, at the common law, 
and not under the statute. 

To the honour of Mr, Peel, and the credit of the nation, this barbarous 
law is now repealed by the statute 6 George IV. c. 50, s. 60. ,The last 
lawyer who referred practically to this writ was the late lord Ellenborough. 
When he was attorney-general, he intimated, in the course of ‘a forensic 
argument, that ‘‘ Juries would do well to remember, that the law of 
attaint, though obsolete, was not abolished,” Thank God, no English 
barrister can now put forth such an intimidation, 
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which must be recorded. I meant, therefore, to consider it as 
a right—as an important privilege, of great value to the consti- 
tution.”—See Trial af Stockdale, p, 124. , 

Mr. Capel Lloft, however, has stated this point so logically 
and philosophically, that we cannot refrain from adding his 
statement, even at the hazard of incurring the imputation of 
accumulating unnecessary proofs. He says, in an essay in- 
tituled “ Considerations on Libel, suggested by Mr. Fox’s 
Notice of Motion” p, 8—“ It is pretended, that a complete 
uncontrollable power can exist in the Jury without the right. 
In the constitutions of civil government, [legal] power and 
[legal] right are, and must be, convertible terms. Civil power 
and civil right are the mere creatures of the law, and know no 
other limits than [what] the law imposes on them, The law 
speaks the language of prohibition—not of admonition, What 
it permits to be done uncensured, and confirms when it is done, 
it has delegated the power to do ; and the exercise of that power 
is of right,” 

We have shown, that the doctrine contended for by the 
writer before us, is unsanctioned by ancient law or ancient 
practice; and that even during the period of its modern usur- 
pation, it has not had the uniform support of judicial authority, 
but has been opposed in theory by some of the most upright 
and enlightened Judges, and been defeated in practice by the 
constitutional resistance of Juries, We have also proved, that 
the opposite doctrine has the sanction of ancient law and 
ancient practice. It will be found also to be supported by the 
soundest constitutional principles, and the plainest dictates of 
reason. “I desire,” says Swift, “no better proof that a doc- 
trine must be false, than to find it accompanied by great absur- 
dities.” Now, it will be seen on examination, that the doc- 
trine we impugn is attended with monstrous absurdities. 

The Jury are to pronounce upon their oaths, whether the 
defendant is guilty or not guilty; but the law, we are told, con- 
fines their view te the fact done, and will not allow them to 
investigate its innocent or criminal character; they are to find 
the defendant guilty or not guilty, but an examination of the 
guilt or innocence of the act done is not ta be allowed to them. 
Pharaoh’s task-masters required the Hebrew bondsmen to make 
bricks, while they refused the necessary means of straw: the 
law of Libel, if it be what it is represented, is an equally un- 
reasonable task-master to Jurymen. 

But this is only half the absurdity of the case : the Jury, it is 
said, are to find the fact of publication only; the court is to 
apply the law which none the publication as innocent 

2H 
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or criminal ; but, notwithstanding this, the Jury are required to 
find the guilt or innocence of the defendant. The learned 
author of “ Eunomus,” in his anxiety to throw a decent cover- 
ing over this matter, says that, “ the law is pronounced to the 
Jury from the Bench,” and, he asks exultingly, “ Does not the 
judge betray his trust in not telling them how the law is?” 
{[Eun. Dial. iii. s. 53] Let a judge answer him :—“I have 
been pressed very much by the counsel,” says Mr. Justice 
Buller, in Rex v. the Dean of St. Asaph, “to give an opinion 
upon the question, Whether the pamphlet is or is not a libel? 
* * * Tt is not for me, a single judge, sitting here at nisi 
prius, to say whether it is or is not a libel. * * * In a 
future stage of the proceedings, if the defendant is found 
guilty, he will have a right to demand my opinion, and if ever 
that happens it is my duty, and I will; but till that happens, I 
do not think it proper, or by any means incumbent on me. 
Therefore I can only say, that if you are satisfied that the 
defendant did publish the pamphlet, and are satisfied of the 
truth of the innuendoes, you are bound, in point of law, to find 
him guilty” [See the Trial, p. 17]. This doctrine was after- 
wards confirmed by lord Mansfield and the whole Court of 
King’s Bench. It was ratified also by the opinions of the 
twelve judges, delivered to the House of Lords, in answer to 
the seventh question referred to them on the occasion of Mr. 
Fox’s Libel Act.* Now let us advert for a moment to the point 
at issue. The inquiry is, the legal guilt or innocence of the 
defendant, in respect of a particular act; the Jury are required 
to establish the one or the other upon oath, and being inca- 
pable of themselves, according to the court-doctrine, of know- 
ing the legal character of the act done, the court refuses to 
assist them with any opinion on the subject. They are, in the 
language of the judges, “to take that from the court;” but 
that court withholds its opinion, though that opinion, accord- 
ing to their own doctrine, is the only medium of intelligence. 
We know but of one parallel to this absurdity. The govern- 
ment of Munich published a catalogue of forbidden books, but 





* The answers of the Judges to the questions put to them by the House 
of Lords on this occasion exhibit a curious specimen of professional mys- 
tification. ‘They may be found in Dodsley’s dnn. Reg. vol. xxxiv. p. 62. 
They were commented upon with great and deserved severity in parlia- 
ment, and the general opinion of the public respecting them may, per- 
haps, be well expressed in the words of Dr. Towers—‘ It would be dif- 
ficult to point out any piece of writing in which perspicuity has been more 
successfully avoided ” [Towers’s Tracts, vol. ii. p. 169]. Or they may be 
characterized in a line of Smart’s— . 
«The mental nonsense, neither true nor false,” 








1827. Rights and Power of Juries. 465 


forbade, under a heavy penalty, the reading of the prohibitory 
catalogue ! 

But the most monstrous absurdity is, that the very judges 
who insist that the Jury can decide nothing but the fact, never 
did, and never would, receive a verdict finding the fact only. 
We have already seen, that in the case of Rex v. Penn and 
Mead, indicted for speaking or preaching to an unlawful assem- 
bly, when the Jury prondunced a verdict of “ Guilty of speak- 
ing,” the court told them, “they had as good say nothing,” 
and expressly required of them to find whether the assembly 
was unlawful or not. Sp in the case of The King against the 
Dean of St. Asaph, in ¥784, Mr. Justice Buller sent back the 
Jury, telling them, that “Guilty of publishing only” was no 
verdict. In The King v. Stockdale, in 1789, “ Guilty of pub- 
lishing only”’ was treated as no verdict. So likewise.in The 
King v. Perry, tried 9th December, 1793, the Jury found the 
defendant “ Guilty of publishing, but with no malicious inten- 
tion ;” lord Kenyon refused to receive the verdict, and said, 
“it was no verdict at all.” So that the Jury, who are told they 
perjure themselves if they extend their consideration beyond 
the mere fact, are yet required by the very men who impose 
that limitation on their functions, to declare on oath the legal 
character and quality of the fact. 

Besides, is it not incompatible with every principle of reason 
and of justice, that a man’s guilt or innocence should not be 
investigated at his trial? Is it not as tyrannical as it is absurd, 
first to convict and punish a man, and afterwards investigate 
his alleged guilt? If this be justice, it is after the order of 
Rhadamanthus, who was said to punish first, and hear the case 
afterwards—castigat, auditque dolos. Or it may find a more 
practical precedent in a custom mentioned by Dr. Brown, son 
of sir Thomas Brown, who, in his Travels, p. 123, says, 
“ Among the odd customs of Carinthia, there is an old one, that 
if a man was vehemently suspected of theft, they hanged him, 
and some days after (at the return of the postea, as a lawyer 
would say), they judged of his guilt. If he was found guilty, 
they let his body hang till it was corrupted; if otherwise, they 
took it down, buried it on the public account, and said prayers 
for his soul.” 

By confining the duty of the Jury to the mere finding of the 
fact, the whole decision of the case is virtually taken from the 
Jury, and transferred to the judge. The Jury would thus re- 
tain a mere nominal function. In cases of libel, for instance, 
the fact of publication, and the applicability of the innuendoes, 
are usually uncontested: the whole struggle of the cause is 
generally applied to the nature of the publication—its guilty or 
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innocent character. To leave the whole of the contested matter 
to the sole decision of the judges would be to annihilate, vir- 
tually, the office of the Jury. Nothing would be left for the 
defendant to contend for; he would be surrendered up an 
unresisting sacrifice to special pleading. Mr. Fox well illus- 
trated this in the discussion of his Libel Act:— Apply this 
doctrine,” he said, “to high-treason. Suppose they had a 
right to try me for high-treason, for 4 writing that was consi- 
dered by the Court of King’s Bench as an overt act ; the court 
would have a right to say to the Jury, ‘ Consider only whether 
the criminal published the paper; do not consider the nature of 
it ; do not consider whether it is treasonable, whether the overt 
act it intended was to accomplish the king’s death ; for whether 
it was or was not, that will Hepend upon the words set out on 
the face of the record, and the accused person will be guilty of 
high-treason ; and if no motion be made in arrest of judgment, 
let him be hanged and quartered.’ Would Englishmen endure 
that this should be the case? Could men permit death to be 
inflicted, without a Jury having had an opportunity of deliver- 
ing their sentiments or verdict, whether the defendant was or 
was not guilty? If this doctrine were true, and applied to high- 
treason, then the overt act would be unnecessary ; the person 
who wrote the paper would, probably, confess he published it, 
and would not have a word to say in his defence ; he must be 
found guilty. His liberty and life would not depend on the 
verdict of twelve persons, but on four lawyers; I do not mean 
to speak with disrespect of the judges; but the verdict must 
depend on four men, who drew their deductions from books, 
and not from the facts and circumstances of the times. A man 
might thus be in a situation to lose his life, without the judg- 
nent of his peers. This point is stronger in the case of high- 
treason, than in that of iibel ; but it is only stronger inasmuch 
as death is of more importance than temporary confinement.”— 
Fox’s Speeches, v. iv. p. 261. 

But why not trust the judges? “ Why,” says Mr. Erskine, 
“may not judges be trusted with our liberties and lives, who 
determine upon our property and every thing that is dear to 
us? The observation is plausible for the moment; but where 
is the analogy between ordinary civil trials, between man and 
man, where judges can rarely have an interest, and great state- 
prosecutions, where power and freedom are weighing against 
each other, the balance being suspended by the servants of the 
executive magistrate.* If any mah can be so lost to reason as 





* Even Blackstone, high prerogative lawyer as he was, has candidly 
acknowledged this predisposition of the judges towards the crown. ‘ The 
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to be a sceptic on such a subject, I can furnish him with a case, 
for one instance, directly in point. Let him turn to the 199th 
pase of the celebrated Foster, to the melancholy account of 

eacham’s indictment for treason, in a manuscript sermon, 
found in his closet, but never published, reflecting on king 
James the First’s government. The case was too weak to be 
trusted without management, even by the sovereign, to the 
judges of those days; it was necessary to sound them, and the 
geet (but, on that occasion, the contemptible) lord Bacon, was 
xed upon for the instrument. His letter to the king remains 
recorded in History,* where, after telling him his successful 
practice on the puisne judges, he says, that ‘when in some 
dark manner he has hinted this success to lord Coke, he will 
not chuse to remain singular’ Mr. Erskine adds, “ When 
it is remembered what comprehensive talents and splendid 
qualifications lord Bacon was gifted with, it is no indecency to 
say, that all judges ought to dread a trust which the constitution 
never gave them, and which human nature has not always 
—"y the greatest men to fulfil.’—Erskine’s Speeches, vol. i. 
p. 253. 

The instance of judicial delinquency mentioned by Mr. 
Erskine, is by no means a solitary one; English history teems 
with such examples from the very earliest records. We need 
not go back to the reign of Alfred, who caused forty-four jus- 
tices to be hanged in one year for false judgments and other 
acts of violent aggression against the rights of the subject 
[Horne’s Mirror of Justices, pp. 108, 238]; nor to that of 
Edward 1, who complained bitterly of the universal corruption 
of the judges, and fined most of them very heavily [Rapin’s 
Hist. v. i. p. 364]; we may come within the period of what 
lawyers denominate “legal memory.” If it were not notorious 
matter of history, it would not be credited, that sworn judges, 
including the two chief justices, actually decided in the reign 
of Richard Il, that “the king is above the law” [/tapin, v. 
i. p. 464, n. 6]. For this judgment, however, sir Robert 
Tresham, the chief justice of the King’s Bench, was afterwards 
deservedly hanged at Tyburn; his fellows in iniquity received 
the same sentence, but their lives were spared, and they were 





antiquity and excellence,” he says, ‘ of the trial by Jury for the se 
of civil process has been before explained at large, and it will hold much 
stronger in criminal cases, since in times of difficulty and danger more is 
to be apprehended from the violence and partiality of judges appointed by 
the crown in suits between the king and his subjects, than in disputes 
between individuals.”’—Black. Comm. vol. iv. p. 361, 

* See Lord Bacon’s Letters, 
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merely banished [Rapin, v. i. p. 465]. Henry VIII had the 
fortune to possess, in Empson and Dudley, two judges who, 
with reference to their official iniquities and moral unworthi- 
ness, may be said to have been “equal to all things, for all 
things unfit,” and who justly paid the forfeit of their crimes by 
a public execution on ‘lower-hill [Rapin, v. i. p. 708]. The 
reign of Charles I is conspicuous in this particular. All the 
twelve judges (or, as they thought fit to express themselves, 
“ every man by himself, and all of us together’) deliberately 
resolved, that, in cases of necessity, the king might levy money 
without consent of Parliament, and that of the necessity his 
majesty was the sole judge”* [Rapin, v. ii. p. 295]. Of lord 
keeper Finch, that active and indefatigable instrument of judi- 
cial corruption in the same reign, who declared, that while he 
was keeper, an order of council should always with him be equi- 
valent to law, and who, when impeached for his crimes, fled 
from justice, we will say no more [See Hume’s Hist. y, vi. p. 
305]. Of Scroggs and of Kelyng, in the next reign, that of 
Charles II, it is still less necessary to say any thing, beyond 
the mention of their names. It is more to our present purpose 
to observe, that in this reign, all the twelve judges declared, 
under their hands, in a certificate to the king and council, that, 
“whoever printed or published any thing, anywise relating to 
the government, without particular licence from the govern- 
ment for so doing, was guilty of a great offence and misde- 
meanour, and severely punishable” [See Rex v. Carr, v. ii. St. 
Tr. p. 554.)+ In alluding to Jeffreys, what can we do better 
than to adopt the energetic language of Burke, used on another 





* The infamous Strafford declared this opinion of the judges to be ‘‘ the 
greatest service which the profession had rendered in his time to the 
crown.”’—See Strafford’s State Letters. 

+ This declaration was the more atrocious, as having been made several 
years after the unconstitutional act for regulating the press had expired ; 
but a similar doctrine was held, as we have before seen, by Mr. Justice 
Allybone, in the trial of the Seven Bishops. And that worthy personage, 
sir George Jeffreys, afterwards chief justize, when he was Recorder of 
London, lost no time in propagating this doctrine. He put forth a sort 
of judicial proclamation, intimating that “ all the judges of England 
having met together for the purpose, had resolved that no person whatever 
can expose to the public knowledge any thing concerning the affairs of 
the public, without licence from the king or from such persons as he 
thought fit to intrust with that power.” Lord Camden, observing on this 
resolution of the judges, asked, with constitutional abhorrence of the 
doctrine, ‘‘ Can the twelve judges extrajudiciailly make a thing law, to 
bind the kingdom, by a declaration that such is their opinion? I say no: 
it is a matter of impeachment for any judge to affirm it.””—See Woolrych’s 
Mem. of Jeffreys, p. 56. 
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occasion, and say, that “ his memory has stunk in the nostrils 
of all succeeding times?” The reign of James II has its full 
share of judicial iniquity. The judges solemnly determined, 
that the king, by virtue of his royal authority, might, at his 
will, “suspend or dispense with the laws.” (Rapin, vol. ii. pp. 
755, 759.)* Other particulars of judicial oppressions may be 
found specified in the declaration of the rights and liberties of 
the subject, and the consequent Bill of Rights, at the Revolution 
in 1688. Is such an order of men fit to be trusted with the 
uncontrolled disposal of the subject’s liberty in political cases? 
But we shall perhaps be told, that these things occurred in 
times that are passed, and can never return; that our present 
judges are men of a totally different character, and may safely 
be trusted. With all due respect for several of our present 
judges, we doubt whether the ameliorated condition of modern 
judicature is not to be ascribed more to the change of times, 
than to any essential difference in the judicial character. It 
would be by no means difficult to state many “modern in- 
stances” but too well calculated to excite a distrust of judicial 
impeccability, and to satisfy us that our best security in this 
respect, consists in the improved spirit of the age. Judges 
could not now do, even if they were willing, what judges have 
done heretofore. Jefferys himself, if now on the bench, with 
the same sanguinary and tyrannical disposition which actuated 
him in his past career, could not do now what he formerly did. 
But power is power, and has a natural tendency towards usur- 
pation and abuse; and judicial power has in all ages been 
obnoxious to its full share of that reproach. We are unwilling, 
therefore, to remove or relax any of those restraints which the 
constitution has given us, and which have led to the present 
amelioration, and among which restraints the liberty of the 
press has been by far the most efficient. But on the prevail- 





* Four judges were found sufficiently virtuous to refuse their assent to 
this doctrine—sir Thomas Jones, William Montague, esq., sir Job Charl- 
ton, and sir Edward Neville: they were, of course, displaced [Rapin, 
vol. ii. p. 755, and i, n. 2]. The answer of the first of these conscientious 
men deserves to be remembered. When the king told the judges ‘he 
would have the twelve judges of his own opinion,” sir Thomas Jones told 
him, ‘‘ Possibly you may find twelve judges of your opinion, but you 
will scarce find twelve lawyers to be so” [ Rapin, vol. ii, p. 755, n. 1]. The 
learned judge was mistaken, however, in this conjecture. On the IIth 
June, in the following year (1687), the members of the Middle Temple, 
in a body, presented an address to the king, in which a7 assured him, 
that ‘‘ they would defend with their lives and fortunes all the prerogatives 
claimed by him, upon the authority of that divine maxim, @ Deo Rew, a 
Rege lex.’’—Rapin, vol. ii. p. 759. 
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ing disposition to compliment the judges for the time being 
with the attribute of official perfection, we do not know that we 
can express ourselves better than in the language of a sensible 
little pamphlet on the law of Libel, published by Hunt, of 
Tavistock-street, in 1823 :—“ We are perpetually boasting,” 
says the writer, “ of the integrity of the judges. The judges 
on the bench are always, for the time being, the best of judges, 
the wisest and most upright of men; men who will neither do 
nor suffer injustice ; men who will drive from their presence all 
who seek to pervert the law, or take advantage of its defects to 
injure any one. Yet how few are the dead judges, whose con- 
duct has not been impeached, and that, too, on good grounds ! 
Were the judges eeally and truly independent of the executive 
power, and were the people at liberty, as they ought to be (but 
as, with the consent of the judges, they never will be), to 
canvas the conduct of a living judge to the necessary extent, so 
that no judge could commit acts of folly or of injustice with 
impunity, very few such acts would be committed. Had this 
security been taken, and this freedom been enjoyed in time past, 
the evils which have been accumulating for ages would have 
had no existence ; the law would have been precise, clear, and 
sufficient, and its administration very different indeed from that 
which we are compelled to witness.” —Pp. 5, 6. 

But to return from this digression. The authorities to which 
we have referred, are chiefly of a strictly legal kind; but great 
collateral aid might be given to our argument, by reference to 
books of a less professional character. We have not space to 
do so in detail, but we may make a passing reference to the 
following few, viz. to lord Somers’s celebrated “ Security of 
Englishmen’s Lives; or, the Power and Duty of Juries,” A.D. 
1681; the “Guide to English Juries,’ A. D. 1682; the 
well-known “ Dialogue between a Barrister and a Juryman,” 
by sir John Hawks, solicitor-general to king William; Dr. 
‘Towers’s tract on “The Rights and Duties of Juries” [Tract 
v. ii. p. 1}; Mr. Capel Lioft’s, “Considerations on the 
Matter of Libel;” to the celebrated “ Letters to Mr. Almon,” 
before noticed ; to baron Maseres’s papers “On the Doctrine of 
Libel,” published in 1792, and republished in 1809 [Miscel. Tr. 
p- 188] ; to De Lolme, “On the Constitution” [ch. xiii. p. 176] ; 
to a very argumentative note in “ Boswell’s Life of Johnson” 
se iii. p. 11, n. (1)}; to Mr. Rous’s masterly “ Letter to the 

urors of Great Britain,’ originally published in 1771, and 
republished in 1785; and to the late lord Stanhope’s elaborate 
book, entitled “The hights of Juries Defended,” A. D. 1792, 
which displays the clearness of statement, energy of language, 
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and extensive research, that characterized all the works of that 
high-minded, intelligent, and independent nobleman. These 
references combine a great body of authority, derived from men 
of all parties, and of various ranks and professions in life, in 
support of the doctrine we contend for. 

ut the great final and conclusive authority is the statute 
32 Geo. III. c. 60, commonly called the Libel Act, usually as- 
cribed to Mr. Fox, who brought it into Parliament, but the 
merit of preparing which is now clearly proved to belong to Mr. 
Burke [See Prior’s Life of Burke, p. 81}. By this statute, 
after reciting that doubts have arisen whether, on the trial of 
an indictment or information* for making or publishing any 
libel, on the plea of not guilty, it be competent to the Jury to 
give their verdict upon the whole matter in issue, “ it is DE- 
CLARED and enacted, that on every such trial, the Jury sworn 
to try the issue may give a general verdict of guilty or not 
guilty upon the whole matter put in issue, upon such indict- 
ment or information; and shall not be required by the court or 
judge to find the defendant guilty, merely on proof of the pub- 
lication by such defendant of the paper charged to be a libel, 
and of the sense ascribed to the same in such indictment or 
information [sec. 1]; but the judge shall, according to his dis- 
cretion, give his opinion and direction to the jury on the matter 
in issue, in like manner as in all other criminal cases’’+ [sec. 2]. 





* We have seen that in Levy v. Milne, chief justice Best attempted to 
confine this law to criminal cases (or rather, denied its existence alto- 
gether), but this is mere sophistication. Lord Coke, in the passage before 
cited, expressly states, that the right of the Jury to decide the whole issue 
applies equally to criminal and to civil causes [1 Znst. 226, b. 227]. When 
this statute was passed, no doubt existed as to civil cases, and the act 
declared the doubts which were suggested as to criminal cases to be con 
trary to law. 

+ In the year 1793, a statute was passed in the Parliament of Ireland to 
the same effect. The law of Scotland has always been acknowledged to be 
to this effect, and therefore required no statutory declaration [See Borth- 
wick’s Law of Libel and Slander, p. 141}. We add the following act of 
the State of New York, in America, which was passed on the 6th April, 
1805, as a model of just and reasonable libel law :— 

‘* Whereas, doubts exist whether, on the trial of an indictment or infor- 
mation for a libel, the Jury have a right to give their verdict on the whole 
matter in issue ;~—I. Be it, therefore, declared and enacted, &c. that on 
every such indictment or information, the Jury who shall try the same 
shall have a right to determine the law and the fact, under the direction 
of the court, in like manner as in other criminal cases ; and shall not be 
directed or required by the court or judge to find the defendant guilty, 
merely on the proof of the publication by the defendant of the matter 
charged to be libelJous, and of the sense ascribed thereto in such indict- 
ment or information: provided, nevertheless, that nothing herein con- 














472 Rights and Power of Juries. Oct. 


This statute (which—to his immortal honour be it remem- 
bered—would never have passed but for Mr. Erskine’s unwearied 
and independent resistance against lord Mansfield’s doctrine) 
clearly establishes, not merely that, in cases of libel, as in all 
other criminal cases, the Jury are to decide the whole issue, 
but that this was the constitutional law of the land—for it is a 
declaratory statute—promulgating what the law was, and not 
creating a new law. This has been a bitter pill to the enemies 
of the rights of Juries. Lord Kenyon, while he yielded an 
unwilling submission to the statute, mis-stated its nature, in a 
judgment delivered by him soon after the passing of the act, 
in The King v. Holt, 5 Term. Rep. p. 436, saying, “ the Jury 
were now enabled to decide upon the whole question, including 
the intention of the party accused.”* Mr. Holt, as might- be 
expected, sneers at its declaratory character, though, bold as he 
is on the subject, he does not venture to deny it. “This statute,” 
he says, “ has often been deemed as declaratory only of the com- 
mon law; it affects, indeed, merely to declare it in terms; it 
declares and enacts,” &c. [Holt’s Law of Libel, p. 305]. Mr. 
Worthington, however, whose intrepidity never fails him, when 
a bold assertion is required, states in express terms, but in as 
express contradiction of the statute, that “this act of parlia- 
ment enlarges the province of the Jury” [p. 146]. The statute 
expressly professes to be declaratory ; and when we consider 





tained shall be held or taken to impair or eng | the right and privilege 
of the defendant to apply to the court to have the judgment arrested, as 
hath heretofore been practised. 

II, That in every prosecution for writing or publishing any libel, it 
shall be lawful for the defendant, upon the trial of the cause, to give in 
evidence in his defence, the truth of the matter contained in the publica- 
tion charged as libellous ; provided also that such evidence shall not be a 
justification, unless on the trial it shall be further made satisfactorily to 
appear, that the matter charged as libellous was published with good 
motives, or for justifiable ends. 

«11. That any person or persons who shall, after the passing of this 
act, be convicted of writing or publishing a libel, shall not be sentenced to 
an imprisonment exceeding the term of eighteen months, or to pay a fine 
exceeding the sum of five thousand dollars. 

“IV. That from and after the passing of this act, it shall not be lawful 
to prosecute any person or persons, by information, for writing or publish- 
ing any libel.” 

A similar law prevails, with slight variations, throughout the United 
States.—See Digest of the Laws of the United States. 

* Lord Ellenborough’s manly mind, however, disdained such practices. 
Strongly as he was inclined against political libels and popular rights, he 
honestly and fully admitted in several cases, that the Jury “‘ had cogni- 
zance over the whole issue in cases of libel, as in other criminal cases.” 
—See in particular Peltier’s Trial, p. 201. 
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the vehemence with which it was opposed by lord Thurlow and 
lord Mansfield, and all the judges, it is not possible to believe 
that it would have been suffered to pass in the form of a decla- 
ratory act, if that important character could have been denied 
to it.* Mr. Fox, in his introductory speech, expressly charac- 
terized it as a declaratory bill; he protested against “ attempt- 
ing any thing like innovation ;” he reprobated the doctrine of 
the judges as “of modern date ;” and when the bill was com- 
mitted he called for the sense of the House upon this very 
point, in terms which put the matter beyond doubt. He said 
that, “ although he had shown the House that this (lord Mans- 
field’s) law of libel was contrary to the original principles of 
law, and dangerous to the constitution, yet when he would 
suggest a remedy for those evils, he found himself incapable of 
doing it without the assistance of the House. Jf the committee 
were clear as to the law on the subject, he thought their wisest 
and most proper measure would he to enact a declaratory law 
respecting it. If the committee were of opinion, that the high 
authorities (the judges) on the other side of the question made 
the law doubtful, they might settle the law upon the subject ix 
future, without any regard to what it had heen in times 
past’’+ [See Fox’s Speeches, vol. iv. p. 245, 262]. The bill passed 
as a declaratory law. Mr. Erskine, Mr. Serjeant Glynne, and 
Mr. Dunning, supported the ,bill on these grounds. Mr. Pitt, 
expressing “ great diffidence at setting up his opinion against 
the practice of the judges, concurred with Mr. Fox. Even the 
attorney-general (Macdonald), although he endeavoured, ex 
debito officii, to vindicate the living judges for following the 





* Even sir John Scott, then solicitor-general, with all his disposition to 
carp at the bill, did not venture to deny that it was declaratory of the 
common law. That learned person exhibited, orf this occasion, his pecu- 
liar faculty of frittering away popular rights by specious qualifications. 
The preamble stated, ‘‘ Whereas doubts have arisen whether it be compe- 
tent to the Jury to give their verdict upon the whole matter in issue,’’ &c. 
He proposed to introduce, ‘‘ with the assistance and under the direction 
of the judge,” thus insidiously attempting to do the very thing which 
the act proposed to undo. ‘‘ What,’’ exclaimed Mr. Fox, ‘‘ you want to 
keep up the old quarrel ; you want again to let loose the judge upon the 
jury.” The amendment was rejected, and, as his biographer observes, 
*« the wily assailant of the bill returned to his lair disappointed of prey.” 
—See Life of Lord Eldon, Lond. 1827. 

+ Dr. Bissett, a writer by no means too much disposed to favour the 
— side, describes the character of these debates to the same effect. 
‘«« Mr. Fox,” he says, “ introduced a bill, declaring the power of Juries 
to decide upon the law as well as the fact, in trials for libel. This bill 
was not debated as a party-question, but as a subject of evisting law, 
justice, and constitutional right.”—Bissett’s Life of George LIT, v. ii. p. 323, 
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example of their immediate predecessors, supported the bill in 
this form. In the House of Peers, lord Camden recapitulated 
a series of cases from the time of Bracton down to modern 
times, and declared himself a friend to the bill, “ not because 
it tended to alter the law of the land, but because it estab- 
lished it.” He insisted that “the Jury did already possess, 
and always had possessed, a legal right to form their verdict 
on the whole case—law, fact, and intention—how much soever 
this right might have been discountenanced by the judges.’’* 
Lord Loughborough pursued a similar course of argument : 
“he considered the bill as a declaratory bill, the object of 
which was, not to make that law which was previously sup- 
posed to be of a different description, but to declare and ex- 
plain what was understood to be at that instant the existing 
law of the land " [see Parl. Debates ; see also Fox’s Speeches, vol. 
iv. p. 269]. The bill passed in that form accordingly; and yet 
we are to be told, with a total suppression of these particulars, 
that the statute merely “ affects” to be a declaratory law, and 
that it “ enlarges” the original power of Juries. Misrepre- 
sentation cannot go much further. 

But when this important principle could not be beaten down 
by open assault, attempts have been made to undermine it. 
Thus it is frequently intimated, most insidiously, that although 


* «* Lord Camden denied that the practice of the judges was sanctioned 
by authority, or that, by the law of the land, juries were circumscribed 
within stricter limits in cases of libel, than in any other subject of juris- 
diction. An inquiry into the conduct of lord Mansfield was proposed, 
together with an examination of the legal rights of juries, and motions 
were made in both Houses for this investigation, but were negatived. 
Lord Mansfield left a paper with the clerk of the House, containing the 
unanimous opinion of the judges in favour of his doctrine. Lord Camden, 
on the other hand, pledged himself to prove, from law and precedent, that 
this doctrine, though approved by the judges, was not conformable to the 
law of England. He desired that a day might be fixed for discussing this 
question ; but lord Mansfield, thus challenged to a contest of legal dis- 
quisition, either doubtful of victory, or deeming the combat imprudent, 
declined the invitation. The public was left with an impression, that lord 
Camden’s doetrine, certainly more consistent with constitutional liberty, 
and with analogy to the general rights of Juries, to scrutinize intention, 
as well as to learn mere fact, was virtually admitted to be also conform. 
able to law and precedent. If lord Mansfield could have proved the 
alleged exception in the case of libel, it was conceived that he would have 
adduced his proofs, in order to prevent future animadversion, as well as 
to amen his past jurisdiction. Men of ability and knowledge, who, 
without considering either precedented opinions or practice, merely argued 
from reason and conscience, could not discover why intention should not 
be taken into the juridical account, in estimating defamatory guilt, when 
intention was necessary to constitute guilt of every other species.”-—Bis- 
sett’s George IIT. y. ti. p. 21, 
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the Jury have the power and the right, it may be expedient 
to forego the exercise ofthem. In the case of The King v. the 
Dean of St. Asaph, Mr. Bearcroft said, “There is no law in 
this country that prevents a Jury, if they choose it, from find- 
ing a general verdict; I admit it; I rejoice in it; I admire and 
reverence the principle as the palladium of the constitution. 
But does it follow that because a Jury may do this, they mest 
do it ? that they ought to do it?” This insidious stuff is often 
heard in the present day. We answer the question without 
hesitation, that the Jury ought to do so in all cases in which 
their consciences are satisfied. It is a sacred trust confided to 
them for the protection of men’s fortunes, liberties, and lives ; 
and Juries are, in our judgment, guilty of a gross and inex- 
piable dereliction of duty, when they surrender to others, how- 
ever high in rank or exalted by ability, the exercise of those 
functions which, for the wisest purposes, were specially dele- 
gated to themselves. In the language of chief justice Vaughan 
before cited, they ought to see with their own eyes, and hear 
with their own ears; or, to use the words of Mr. Horne Tooke, 
in the action brought against him by Mr. Fox, in 1792, * any 
Jury that shall deliver a verdict against any defendant, without 
having well and truly tried the whole question at issue between 
. the parties, is a perjured Jury.” 

It is time to bring this long article to a close ; its importance 
has led us to a greater length than we anticipated, but not 
greater, we hope, than the subject deserves. We trust that 
we have satisfactorily established that the right we contend for 
in behalf of Juries does exist, and that it has existed im- 
memorially and constitutionally, and that it is equally consonant 
to every sound principle of legal and of moral justice. 





Art. VITL—Memoirs of Zehir-ed-din Muhammed Baber, Emperor of 
Hindustan. Written by himself, in the Jaghatai Turki, and trans- 
lated, partly by the late John Leyden, Esq. M.D., partly by William 
Erskine, 5 ay With Notes and a Geographical Introduction. 
London. 1826. Longman & Co. 


FFEW of our readers probably are acquainted with the history 

of Emperor Baber: some may possibly be aware that he was an 
ancestor of the celebrated princes Akber and Aurengzebe : others 
may even know that he was the conqueror of India, and a 
descendant of the famous Tamerlane, a Tartar king, and a 
renowned warrior. Lest this ignorance, however, should remain 
for all time, this extraordinary man, surnamed Baber, or the 
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Tiger, has handed down to posterity a most particular narrative 
of his adventures, of the strange vicissitudes of his life, of the 
characteristics of the various kingdoms he at any period pos- 
sessed or visited, of the princes who joined or opposed him in 
war, and their generals and courtiers, of his relatives, and, above 
all, of himself. Baber flourished during the reigns of our Henry 
Viland Henry VIIi, and the progress of the Reformation in the 
West may be considered as contemporary with the events of his 
reign. In the arts of life, and more especially in its luxuries, 
the East had at that time outstripped the countries of the West; 
it abounded in men of learning and acquirement, the elegant 
branches of literature were pursued with eagerness ; poetry was 
the amusement, while the intricacies of diplomacy were the oc- 
cupation, of its statesmen: several capitals at different periods 
antecedent to this era present a picture of splendour, luxury, and 

olished manners, to which it would be vain to look fora parallel 
in the contemporary courts of the sovereigns of Europe. Political 
stability and individual security were, however, unhappily 
wanting to insure either the present enjoyment of the fruits of 
civilization, or their future advancement and progression towards 
maturity. Inthe age of Baber thrones and dominions passed 
from hand to hand like current coin : the contemporaries of this 
prince, as had time immemorial been the custom with their 
ancestors, were occupied all their lives in one struggle for 
empire. When a throne was the stake, every stroke was fair 
play, nobond could bind, no impediment deter; the nobles, them- 
selves inferior kings, were connected with the chief authority 
by ties as easily loosed, and at the first call of interest or caprice 
threw up their allegiance or transferred their obedience. Where 
the only object is to grasp a portion of power, and where.the 
end is held sacred enough to sanctify any means, the demon of 
confusion is let loose, and the elements of society are thrown 
into a complete state of chaos. The unsettled law of descent 
increased enormously the evils arising out of this total absence 
of political morality. The rights of primogeniture were but 
vaguely defined among oriental princes ; and, at the death of a 
sovereign, the son, whose power or proximity enabled him to 
seize upon the chief authority, considered it as his privilege ; 
and if his brothers were too feeble to maintain a struggle for the 
richest jewel in the crown, they made an attempt on some of its 
less important ornaments—a province or a dependency. Every 
page of these Memoirs presents a lively picture of the manners 
which arise out of this unhappy condition; and they are neces- 
sarily of that striking description which arrests the attention and 
excites the interest of the most apathetic person, The very 
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properties which render this state of things detestable in a 
general point of view, produce those individual results which 
rouse strong feelings of sympathy, and give the air of a romance 
to the veracious topics of history. No hero of a novel passes 
through the ordeal of so many or so remarkable vicissitudes of 
fortune, as the subject of these Memoirs :—with him we suddenly 
change the scene from a palace to a mountain hovel—from the 
head of armies toan obscure flight—from the luxurious enjoyments 
of the arts and the muses to the midnight assault or the miseries 
ofa siege. He is at one time displaying his individual prowess 
like a knight of chivalry in a single combat, at another Reser 
ing the kingdoms and principalities he has won by his valour ; 
at another, seeking the assistance of a neighbour, in a state 
of utter destitution ; now, elaborating the delicate niceties of 
oriental metre, or criticizing fastidiously the compositions of 
others: now, cutting palaces or roads from the solid rock ; 
and we might thus go on, through all the imaginary conditions of 
human existence in the East. Neither is it without a consider- 
able feeling of personal interest that Baber is thus followed from 
court to camp, from the plain to the mountain: without ag 
he displays qualities which raise him in our estimation far 
beyond the character ordinarily deserved by oriental monarchs. 
He is brave, generous, and, for his country and race, honourable ; 
he is social, benevolent, friendly ; for his age humane ; a lover 
and a professor of poetry; a patron of the arts; a promoter of 
justice, and endowed with considerable talents both of a ‘ene 
and intellectual kind. He could not only conquer, but he could 
preserve his conquests: at a time when fidelity was most rare, 
he apparently inspired warm feelings of attachment, encouraged 
around him an able race of lieutenants, whom he cherished with 
kindness and rewarded with munificence ; and thus, though born 
to a petty principality, he left to his son one of the most exten- 
sive and powerful of the empires of the East, and contrived that 
he should succeed to it without a struggle with his brethren. 

As a piece of auto-biography, this book is full of human 
interest : as a piece of history, it lifts the veil from a period of 
great darkness, exhibits the condition of large races of people 
before imperfectly known, and describes, with minuteness and 
fidelity, the foundation of a mighty empire to which our coun- 
trymen have succeeded. These considerations induce us to 
give as accurate an idea of the nature and contents of this work 
as our space will allow, and as is consistent with its great 
length and infinite variety. 

The continent of Asia is divided nearly in its whole breadth 
by a vast chain of mountains which separate the immense tract 
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of country called Tartary, and which corresponds with the 
ancient Scythia, from the more wealthy and civilized countries 
to the South, Hindustan, Persia, and a part of the Turkish terri- 
tory. The belt itself is inhabited in all its extent by various 
hill-tribes which differ from each other; while to the north of 
it, the pastoral population of Tartars may be divided into three 
distinct races, each differing in character, appearance, and lan- 
guage, though partaking in common of many distinctive pecu- 
liarities. The race which dwells, or rather wanders, to the 
north of China are the Mandshirs or Manchews, who have 
given the present dynasty t. the Celestial Empire. The vast 
extent of country forming part of the south east of Europe 
from the sea of Azof down to the Caspian, and extending 
along the upper part of Asia, taking for its southern boundary 
the mountains to the north of Persia and Hindostan, is occupied 
by the Tiirkis. Between these two vast tribes lie the Menghols 
or Moghuls. 

The country between the Amu and the Sirr rivers (the Oxus 
and Jaxartes of antiquity), usually called Great Bucharia or 
Maweralnaker, though included in this geographical division, 
differs essentially from it in its natural conditions. It is a region 
abounding in fine tracts of land, defended by inaccessible 
mountains and barren deserts. While tiie barrenness of Tartary 
compels its occupiers to seek a wandering subsistence, Bucharia 
is formed for cultivating the advantages of civilization and com- 
merce, and when its governors have possessed sufficient power 
to secure it from foreign enemies, its cities have always rapidly 
attained to wealth and prosperity. It is now, however, overrun 
and governed by Tirki tribes, who were not its original inhabi- 
tants. Of this tribe was Baber, the son of Omer-Sheikh, the 
king of Ferghana, a district situated in the north of Bucharia on 
the banks of the Sirr, and nearly surrounded by mountains. To 
this kingdom Baber succeeded at the age of twelve on the acci- 
dental death of his father, who fell from the fort of Akhsi down 
a precipice, with his pigeons and pigeon-house, as he was 
amusing himself with training this bird, a favourite pastime 
with the princes of the east. Omer-Sheikh was a son of the 
celebrated Abisaid, the grandson of Tamerlane or Taimur Beg, 
whence Baber always speaks of himself as a Tark ; while on the 
mother’s side he traced his descent from the great Chengiz 
Khan, through his grandfather Yunis Khan, a noted prince of 
the Moghuls. While Abusaid conferred on his son, Omer- 
Sheikh, the kingdom of Ferghana, nearly the whole remainder 
of Bucharia was divided between two other sons. Sultan Ahmed 


Mirza was king of Samarkand and Bokhara, and sultan Mah- 
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mfid Mirza was the sovereign of Hissar and the other districts 
on the north of the Amu, and of Badakshan on the south. These 
three brothers had married three sisters, the daughters of Yunis 
Khan, so that Baber found himself at twelve years of age an 
independent king, his two uncles being seated on the two 
—iitenion thrones at the same time that a third uncle, 
Ulugh Beg Mirza, was king of Kabul and Ghazni, and a 
maternal uncle, sultan Mahmad Khan, a Moghul prince, held 
the fertile provinces of Tashken and Sharokhia, a part of Bucha- 
ria itself, as well as the chief power over the Moghuls of the 
desert. At the moment of Omer-Sheikh’s death, his brother, 
sultan Ahmed Mirza, the king of Samarkand, and sultan 
Mahmud Khan, his brother-in-law, were leading an army 
against his dominions of Ferghana; so that at his tender age 
Baber not only succeeded to the throne of his father, but to his 
feud with his two uncles. At this point Baber commences his 
Memoirs. 

When news was brought of the death of Omer-Sheikh, 
Baber was in Andejan, a town at some distance from Akhsi. 
Boy as he was, his education taught him that he must make 
a vigorous effort for the throne: being at the Charbagh palace, 
in the suburbs, he mounted and rode with the few attendants 
he could collect and made for the castle. On his road 
thither au adherent met him, and attempted to persuade him 
to take to the hills; alleging, that as the sultan Ahmed 
Mirza was approaching with a great army, the Begs of 
Andejin might deliver both him and the country into his 
uncle’s hands. The nobles, however, hearing of this design, 
sent a messenger to dispel his apprehensions. A consultation of 
the Begs was held in Baber’s presence, and all joined “ with 
one heart and soul” in his service. It was determined 
zealously to maintain the place, and in the mean time to try 
the effect of an embassy on his uncle, who had encamped within 
sixteen miles of the citadel. A message was delivered to him 
to this effect: “It is plain that you must place some of 
your servants in charge of this country; I am at once your ser- 
vant and your son; if you intrust me with this employment 
your purpose will be attained in the most satisfactory way.” 
But the sultan was not of this opinion. Meeting, however, 
with unexpected resistance on the part of the inhabitants, and 
serious obstacles from the nature of the country, a peace was 
patched up and the invading army retreated. Two other incur- 
sions, the one on the part of the maternal uncle, sultan Mah- 
mad Khan, and another made by a prince of Kaschgar on the 
east of Ferghana, were miey resisted; after which, the 
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family of Omer-Sheikh, the brothers of Baber, and the rest of 
the Harem, being conducted from Akhsi, had leisure to per- 
form the ceremonies of mourning for the departed king. 

The sultan Ahmed Mirza on his return home to Samarkand 
died, and was succeeded by his brother the sultan Mahmid 
Mirza, for whom the Begs sent from Hissar on the demise of 
his brother. It is the practice of Baber, when he records the 
death of any of his distinguished contemporaries, to draw his 
portrait : these portraits, and there are several hundreds of them, 
form a remarkable and an amusing feature of these Memoirs. 

The conduct of sultan Mahmiid Mirza disgusted his subjects ; 
and the nobles he had brought from his former kingdom of 
Hissar imitated the debauchery and tyranny of their master. 
It is given as an example, that Khosrou Shah, one of his 
principal adherents, said to a man on his coming to complain 
that a retainer of the Shah’s had seized and carried off his wife, 
“ You have had her a great many years: it is certainly but fair 
that he should now have her for a few days.” Five or six 
months however relieved the people of Samarkand from the 
oppression of this sultan. 

His son Baiesanghar Mirza succeeded him in Samarkand, 
but not without a struggle. Sultan Mahmfid Khan, who has 
been mentioned as the maternal uncle of Baber, brought down 
his Moghuls to contend for the throne of Samarkand, without 
any earthly claim upon it beyond the argument of neighbour- 
hood. His army was however utterly discomfited. A vast 
number of Moghuls perished, and so many of them (says Baber) 
were beheaded in the presence of Baiesanghar Mirza, that they 
were forced three several times to shift his pavilion, in conse- 
quence of the heaps of slain that lay before it. 

While these events were passing, Baber, then thirteen, under- 
took the expulsion of a rebel chief who had seized one of 
his principal towns, and read the Khutbeh (the prayer for the 
prince) in it, in the name of Baiesanghar Mirza, then in pos- 
session of Samarkand. Of this expedition Baber gives a livel 
account, and speaks of all measures taking place under his di- 
rection as if in the uncontrolled exercise of his power, even at 
his early age. Events brought him near to his maternal uncle 
sultan Mahmid, then in Shahrokhia: he describes his motives 
as chiefly those of conciliation, but also with a view which 
might have been expected from a more experienced statesman, 
that he might form “a nearer and better idea of the real state 
of things at his court.” 

Baber’s cousin did not long retain the quiet dominion of 
Samarkand, The discontented nobility set up his brother, 
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sultan Ali Mirza in his stead. And the rapid revolutions of 
fortune in the instances of these two young men is a lively ex- 
ample of the fate of Asiatic princes. Baiesanghar was entrap- 
ped into the power of the rebel nobles, who shut both brothers up 
while they consulted as to the steps they should take with regard 
to them. Baiesanghar escaped out of the fort by pleading the 
necessity of nage for a few minutes: Taking refuge in the 
house of a man of high authority, he quickly returned and 
gained possession of his brother’s person, and secured the chief 
of the discontented Begs. The latter he put to death, and order- 
ed the fire-pencil to be applied to his brother’s eyes: whether from 
design or want of skill in the surgeon, no injury was done to 
them. He then fled in his turn: returned with an army, defeated 
Baiesanghar, drove him into Samarkand, and besieged him. 
Baber would not have been educated in the principles of his 
times, if, boy as he was, he had not attempted to take advantage 
of this scene of fraternal strife. ‘This intelligence,” says he, 
“reached me at Andejan in the month of Shawal, and in 
that same month I too mounted and set out with my army to 
attempt the conquest of Samarkand.” Sultan Masud Mirza, 
the third brother who governed at Hissar, likewise came up to 
mix in the affray. Thus was the one brother Baiesanghar 
Mirza beleaguered on three sides, by his two brothers and his 
cousin. Baber made a junction with sultan Ali Mirza, for 
which purpose they had an interview, attended by four or five 
followers each, in the midst of the river Kohik. According to 
agreement Baber closely invested Samarkand ; and, after a good 
deal of hard fighting, and an arduous siege of seven months, 
succeeded in gaining possession of that capital. When 
Baiesanghar perceived the city closely pressed, and all his 
hopes of succour had failed, he made his escape; after which 
the chief men of the city and the Begs came out to meet the 
conqueror and introduce him into the town. Baber gives a 
very delightful description of his new acquisition, it produced 
however, to himself, a train of evils. The place had been 
thoroughly exhausted by the siege, and Baber had no means 
of rewarding or even of supporting the troops who had 
assisted him in the conquest. They began to desert in small 
parties, and the prince feared that he should soon be 
left alone in his new conquest. In addition to the natural 
difficulty of these circumstances, some of his principal nobles 
demanded the towns of Andejin and Akhsi in his paternal 
kingdom for his younger brother Jehangir. ‘This was cer- 
tainly not a moment in which to give away his chief depen- 
dencies. The Begs, however, would take no refusal ; and, carry- 
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ing along with them the greater part of the discontented 
soldiery, they laid siege to the towns in order to gain by force 
what they had lately begged as a boon. At this crisis the 
young prince (then fifteen years old, it should be remembered) 
fell ill. 


‘ Among those who had deserted from Samarkand, were a number of 
good soldiers. Khwajeh Kazi, immediately on his arrival, with a view 
of preserving the fort, and induced by his affection and attachment to 
me, divided eighteen thousand of his own sheep among the troops who 
were in the town, and among the wives and families of such as were 
with me. During the siege, I received letters from my mother as 
well as from Khwajeh Kazi, mentioning that they were besieged, and 
so hotly pressed, that, if I did not hasten to their relief, things would 
come to a very bad termination: That I had taken Samarkand with the 
forces of Andejan, and, if I still continued master of Andejan, might 
once more (should God prosper me) regain possession of Samarkand. 
Letters of this import followed fast upon each other. At this time I 
had just somewhat recovered from a severe illness. My circumstances, 
however, prevented me from nursing myself during my amendment ; 
and mv anxiety and exertions brought on such a severe relapse, that for 
four “«:s I was speechless, and the only nourishment I received was 
from ving my tongue occasionally moistened with cotton. Those 
who were with me, high and low, Begs, cavaliers, and soldiers, despair- 
ing of my life, began each to shift for himself.’—p. 57. 


This circumstance being represented by the rebels, the 
governor of the town was induced to surrender it: so that in 
spite of a vigorous effort which Baber made to shake off his 
illness and go to its succour, he received intelligence on his way 
that the fortress had already been surrendered. Thus for the 
sake of reigning ene hundred days in Samarkand he lost the 
place which had fitted him out with the means of success. 

‘I now hecame a prey to melancholy and vexation ; for since I had 
been a sovereign prince, I never before had been separated in this 
manner from my country and followers ; and since the day that I had 
known myself, I had never experienced such grief and suflering.—p. 58. 


Sultan Mahmad Khan, at the solicitation of his nephew, 
marched into the kingdom of Ferghana for the purpose of re- 
storing him, but, listening to the proposals of the rebels returned 
without effecting any thing. All the Begs, captains and warriors, 
who had till that moment been his companions took the opportu- 
nity of abandoning him, so that Baber was left alone with onl 
his wives and family, who had been sent out of Andejan to him 
at a small town called Khojend, half way between Andejin and 
Samarkand. “I was now reduced to a very distressed con- 
dition, and wept a great deal.” “ Khojend,” he adds, “ is but a 
small place, and it is difficult for one to support two hundred 
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retainers in it. How then could a man, ambitious of empire, 
set himself down contentedly in such a place?” At Khojend, 
however, he is compelled to remain from a year and a half to 
two years, in the mean time having failed in repeated attempts 
against both Andejan and Samarkand. He, however, borrows 
another town during a winter from a neighbouring chief, for the 
purpose of being neares to Samarkand, in the hope of being more 
successful. In many attempts he did indeed prevail, but so far 
from bettering his condition he felt himself compelled to leave 
his borrowed town and go to Khojend, where the Mussulmans 
of the place had ruined themselves to support him. “ With 
what face,” says he, “ could I return, or what benefit could 
result from it? 


** There was no secure place for me to go to, 
And no place of safety for me to stay in.” 


It is not long, however, before his hopes are again excited by 
the return of one of the disobedient Begs to his allegiance = 


‘In this state of irresolution and uncertainty, I went to the Aildks, 
to the south of Uratippa, and spent some time in that quarter, perplexed 
and distracted with the hopeless state of my affairs. 

‘One day, while I remained there, Khwajeh Abul Makéram, who, 
like myself, was an exile and a wanderer, came to visit me. I took the 
opportunity of consulting him with respect to my situation and con- 
eerns, whether it was advisable for me to remain where I was, or to go 
elsewhere, what I should attempt, and what I should leave untried. 
He was so much affected with the state in which he found me, that he 
shed tears, and, after praying over me, took his departure. I myself 
was also extremely affected. 

‘ That very day, about afternoon prayers, a horseman was descried at 
the bottom of the valley. He proved to be a servant of Ali Dost 
Taghai, named Yaljik. He came with a message from his master, to 
inform me that he had undoubtedly offended deeply, but that he trusted 
to my clemency for forgiving his past offences; and that, if I would 
march to join him, he would deliver up Marghinén to me, and would 
do me such service and duty as would wipe away his past errors, and 
free him from his disgrace. —p. 65. 


When this intelligence arrived it was about sunset, and Marg- 
hinan was situated about a hundred miles distant. Baber 
immediately mounted, followed by a small troop of partisans, 
and marched upon this town. After travelling three days and 
nights passed without rest, 


‘About the time of the sunnet (or morning prayer), ‘he says,’ we 
reached the gate of the castle of Marghinin. Ali Dost Taghai stood 
over the gateway, without throwing the gate open, and desired con« 
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ditions. After I had assented to terms, and given him my promise, he 
caused the gates to be opened, and paid his respects to me, conducting 
me to a suitable house within the fort. The men who had accompanied 
me amounted, great and small, to two hundred and forty.’—p. 65. 


Baber’s arrival in Marghinan was quickly followed by an 
unsuccessful attempt on the part of the nobles, headed 
by Uzun Hassan and sultan Ahmed Tambol, to expel him 
from the town. Their failure led to the declaration of 
various tribes of the people in his favour; and particularly by 
that of the citadel of Andejan, whence the nobles were com- 
pelled to escape, and Baber once more recovered his paternal 
kingdom, of which he had been deprived two years. Hassan 
was besieged in Akhsi; he was the ringleader of the rebellion ; 
and it shows, not the humanity of the period, certainly, but the 
respect with which the person of a powerful noble was treated, 
that having asked quarter, and surrendered the fort, he was 
allowed to depart. Baber sent an army in pursuit of the other 
chief of the insurrection, Tambol, with whom was Jehangir 
Mirza, Baber’s younger brother; but the task of reducing him 
proved a difficult undertaking. Baber himself collected all his 
troops, far and near, and the two armies confronted each other 
near Andejin; and in a battle which ensued, Baber’s first 
pitched battle, as he records, he was completely victorious. In 
the winter, however, Tambol received reinforcements from one 
of the capricious Moghul princes, the maternal uncle of Baber, 
who have already been often mentioned. These forces, however, 
commanded by Tambol’s eldest brother, Baber puts to flight ; 
and if his inclination had been followed, would probably have 
treated this Tambol himself in a similar manner. 


‘ The moment that Tambol knew of my march, he had set out with 
all speed to the assistance of his elder brother, and now came up. It 
was about the time between afternoon and evening prayers, when the 
blackness occasioned by the approach of Tambol’s army became visible in 
the direction of Noukend. Confounded and disconcerted at the sudden 
and unnecessary retreat of his elder brother, as well as by my expedi- 
tious arrival, he instantly drew up. I said, “ It is God himself that has 
conducted them hither, and brought them so far to fatigue their horses ! 
Let us come on, and by the favour of God, not one of those who have 
fallen into our hands shall escape out of them.” Weis Laghari and 
some others, however, represented that the day was now far spent; that 
if we let them alone that day it was out of their power to escape during 
the night, and that we could afterwards confront them wherever they 
were found. This advice was followed, and they were not attacked. 
And thus when, by a piece of rare good fortune, the enemy had come, 
as if to put themselves in our power, we suffered them to get away 
without the slightest injury. There is a saying, 
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‘ (Térhi).—He that does not seize what comes into his grasp, 
Must indulge his regret even to old age, and repine.’—p. 76. 


When morning came the enemy were not tv be found. Mat- 
ters went on in this way for some time, when the nobles about 
Baber got tired, wished to return to their governments, and com- 
pelled him to make peace sorely against his will. The king- 
dom of Ferghana was accordingly divided in unequal portions 
between Baber and his younger ee Jehangir Mirza, whose 
cause had been made the pretext of Tambol’s movements. 

Soon after this peace, but not before Baber had become 
heartily tired of doing nothing, and of the authority which 
some of his Begs, relying upon the support of Tambol, assumed 
over him, he accepted with gladness an invitation from some of 
the chiefs in Samarkand to seize that city, which sultan Ali 
Mirza had entered when it had been formally abandoned by 
him. He is, however, anticipated by the descent of Sheibéni 
Khan, a powerful leader of the wandering tribes of the desert, 
who cuts a conspicuous figure in these pages. When news 
came that Sheibani Khan was on his march, had taken 
Bokhara, and was coming down upon Samarkand, Baber 
retreated beyond Samarkand, leaving his own kingdom still 
farther, in preference to encountering the forces of the Uzbek 
chief. Samarkand was taken, and sultan Ali Mirza was 
treacherously put to death. After wandering in the moun- 
tainous districts to the south of Samarkand, and meeting with 
a variety of fortune, Baber determines, in spite of Sheibani, 
to make an attack upon Samarkand. In this perilous enter- 
prise, highly creditable to the skill and valour of our hero, he 
succeeds triumphantly. 

After the taking of Samarkand the second time, his affairs 
went on prosperously ; and in the leisure of winter Baber resorted 
to his favorite amusement of composing verse, for he was a 
minstrel as well as a warrior. The poetry, generally turning upon 
a play of words, or excelling only in the intricacy of its measure, 
loses its point in translation : nevertheless to shew the character 
of Baber’s composition, we will extract a passage in which 
he records the verses he exchanged with a celebrated wit and 
poet o° the enemy’s party. 


« At the time when I took Samarkand this second time, Ali Shir Beg 
was still alive. I had « letter from him, which I answered. On the 
back of the letter which I addressed to him, I wrote a couplet that I 
had composed in the Tirki language ; but before his reply could arrive, 
the commotions and troubles had begun. 

‘ Sheibani Khan, after taking Samarkand, had received Milla Binfi 
into his service, since which time the Milla had attended him. A few 
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days after I took the place, the Milla came to Samarkand. Kasim Beg 
having suspicions of him, ordered him to retire to Sheher-Sebz ; but 
soon after, as he was a man of great knowledge, and as the charges 
against him were not established, I invited him to return to the capital. 
He was constantly composing kasidehs and ghazels. He addressed to 
me a ghazel adapted to a musical air, in the Nawa measure ; and about 
the same time composed and sent me the following quatrain :— 


*I neither possess grain to eat, 

Nor the perversion of grain to put on ; 
Without food nor raiment, 

How can one display his learning and genius? 


‘ About this period, I sometimes amused myself with composing a 
couplet or two, but did nor venture on the perfect ghazel, or ode. I 
composed and sent him a rubdi (or quatrain), in the Tfarki language :— 


* Your affairs shall all succeed to your heart’s content ; 

Presents and a settled allowance shall de ordered for your reward. 
I comprehend your allusion to the grain and its perversion ; 

Your person shall fill the cloth, oad Ves grain shall fill your house. 


‘ Milla Bindi composed and sent me a rubai, in which he assumed the 
rhyme of my quatrain for the redif of his own, and gave it another 
rhyme :— 

* My Mizra, who shall be sovereign by sea and land, 

Shall be distinguished in the world for his genius ; 

If my reward was such for a single unmeaning word, 

What would it have been had I spoken with understanding ! 


_ © At this time Khwajeh Aba-al-Barka, surnamed Feraki, came from 
Sheher-Sebz. He said, “‘ You should have kept the same rhyme ;” and 
recited the following rubai :— 

‘ This tyranny which the sphere exercises shall be inquired into ; 

This generous Sultan shail redress her misdeeds ; 

© cup-bearer ! if hitherto thou hast not brimmed my cup, 

At this turn (or reign) shu// it de filled to the brim.’—p. 90. 


In the spring, Sheib’ni Khan again appears in the field, 
and Baber’s utmost exertions are required to meet him with an 
adequate force. A battle of a very formidable kind, which is 
precipitated by Baber’s regard for the position of certain stars, 
and which he states he afterwards found out to be all non- 
sense, proves decidedly unfavourable to the young prince, and 
he is compelled to make a hasty flight to Samarkand. 


‘ Only ten or fifteen persons were now left with me. The river 
Kohik was near at hand, the extremity of my right wing having rested 
upon it. We made the best of our way to it, and no sooner gained its 
banks than we plunged in, armed at all points both horse and man. 
For more than half of the ford we had a firm footing, but after that we 
sank beyond our depths, and were forced, for upward of a bowshot, to 
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swim our horses, loaded as they were with their riders in armour, and 
their own trappings. Yet they plunged through it. On getting out of 
the water on the other side, we cut off our horses’ heavy furniture and 
threw it away. When we had reached the north side of the river, we 
were separated from the enemy. Of all others, the wretches of Moghuls 
were the most active in unhorsing and stripping the stragglers. Ibrahim 
Terkhan, and a great number of excellent soldiers, were unhorsed, 
stripped, and put to death by them. 


‘ If the Moghul race were a race of angels, it is a bad race ; 

And were the name Moghul written in gold, it would be odious. 
Take care not to pluck one ear of corn from a Moghul’s harvest ; 
The Moghul seed is such that whatever is sowed with it is execrable. 


‘ Advancing up the north side of the river Kohik, I re-crossed it in the 
vicinity of Kulbeh. Between the time of afternoon and evening prayers, 
I reached the Sheikh-Zadeh’s gate, and entered the citadel.’—p. 93. 


Baber shut himself up in the city with his Begs, and resolved 
to defend the place to the last extremity. Samarkand was, 
however, ill supplied with provisions, and Sheibani Khan pressed 
the siege with a vigour to which Baber was, after several 
months of hardship, compelled to submit. Once more the king 
was obliged to abandon the city which had cost him so much 
toil to gain. Sheibani proposed terms, and Baber, yielding to 
a kind of capitulation, escaped in the night. 


‘ About midnight I left the place by Sheikh-Zadeh’s gate, accompanied 
by my mother the Khanum. Two other ladies escaped with us, the one 
of them Bechega Khalifeh, the other Mingelik Gokultash: my eldest 
sister Khanzadeh Begum was intercepted, and fell into the hands of 
Sheibani Khan, as we left the place on this occasion. Having entangled 
ourselves among the great branches of the canals of the Soghd, during 
the darkness of the night, we lost our way, and after encountering many 
difficulties, we passed Khwajeh Didar about dawn. By the time of 
early morning prayers, we arrived at the hillock of Karbogh, and passing 
it on the north below the village of Kherdek, we made for Ilan-dti. 
On the road, I had a race with Kamber Ali and Kasim Beg. My horse 
got the lead. As I turned round on my seat to see how far I had left 
them behind, my saddle-girth being slack, the saddle turned round, and 
I came to the ground right on my head. Although I immediately 
sprang up and mounted, yet I did not recover the full possession of my 
faculties till the evening, and the world, and all that occurred at the 
time, passed before my eyes and apprehension like a dream, or a phan- 
tasy, and disappeared. The time of afternoon prayers was past ere we 
reached [lan-iiti, where we alighted, and, having killed a horse, cut him 
up, and dressed slices of his flesh ; we stayed a little time to rest our 
horses, then mounting again, before day-break we alighted at the village 
of Khalileh. From Khalileh we proceeded to Dizak. At that time 
Taher Dildai, the son of Hafez Muhammed Beg Dildai, was governor 
of Dizak. Here we found nice fat flesh, bread of fine flour well baked, 
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sweet melons, and excellent grapes in great abundance ; thus passin 
from the extreme of famine to plenty, and from an estate of danger an 
calamity to peace and ease :— 
‘ (Térki.)\—From famine and distress we have escaped to repose ; 
We have gained fresh life, and a fresh world. 
* (Persian.)—The fear of death was removed from the heart ; 
The torments of hunger were removed away.’ —p. 98. 

In Dehkat, a district of Uratippa, a mountainous country to 
the north-east of Samarkand, and under the authority of Baber’s 
maternal uncle, he spent the winter; and of his positioa here 
we may judge from the following lively paragraph :— 


* Dehkat is one of the hill-districts of Uratippa. It lies on the skirts 
of a very high mountain, immediately on: passing which, you come on 
the country of Masikha. The inhabitants, though Sarts, have large 
flocks of sheep, and herds of mares, like the Turks. The sheep belong- 
ing to Dehkat may amount to forty thousand. We took up our lodgings 
in the peasants’ houses. I lived at the house of one of the head men of 
the place. He was an aged man, seventy or eighty years old. His 
mother was still alive, and had attained an extreme old age, being at 
this time a hundred and eleven years old. One of this lady’s relations 
had accompanied the army of Taimur Beg, when it invaded Hinddstan. 
The circumstances remained fresh in her memory, and she often told us 
stories on that subject. In the district of Dehkat alone, there still were 
of this lady’s children, grandchildren, great-grandchildren, and great- 
great-grandchildren, to the number of ninety-six persons ; and including 
those deceased, the whole amounted to two hundred. One of her great« 
grandchildren was at this time a young man of twenty-five or twenty. 
six years of age, with a fine black beard. While I remained in Dehkat, 
I was accustomed to walk on foot all about the hills in the neighbour- 
hood. I generally went out barefoot, «nd, from this habit of walking 
barefoot, I soon found that our feet becaize so hardened that we did not 
mind rock or stone in the least. In one of these walks, between after 
noon and evening prayers, we met a man who was going with a cow in 
a narrow road. I asked him the way. He answered, Keep your eye 
fixed on the cow ; and do not lose sight of her till you come to the issue 
of the road, when you will know your ground. Khwajeh Asedlila, 
who was with me, enjoyed the joke, observing, What would become of 
us wise men were the cow to lose her way ?’—p. 99. 


In the spring, Baber betook himself once more to Tashkend 
to his uncle the Khan, and joined an expeditition which that 
prince fitted out. The Khan was not a warlike prince, and it 
ended in nothing. At this time Baber was without a country, 
or, as he says, hopes of a country ; and describes himself as 
suffering great distress and misery. Most of his servants 
had left him, and the few who remained were unable to 
ecounignny him on his journies from sheer poverty. When he 
went to his uncle’s divan, he was sometimes accompanied 
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by one man and sometimes by two, and congratulates himself 
that such indignity was suffered not among strangers, but 
among his own kinsmen. “ After having paid my compliments 
to the Khan my uncle” says the king of Ferghana and of 
Samarkand, and the future conqueror of India, “ I went in to 
wait on the Shah Begum, bareheaded, and barefooted, with as 
much freedom as a person would do at home, and in his own 
house.” This appeared to him a favourable opportunity for 
putting in execution a project of visiting China, which it seems 
he had entertained from his infancy. 

It was necessary, however, to conceal his design, for he 
observes, that “ his mother could not have supported the mention 
of such a proposition ;” and because it was unpleasant to com- 
municate it to the people he had about him, who had attached 
themselves to him with different hopes, and, supported by which, 
had shared with him his wanderings and distresses. The excuse 
he therefore alleged was, a pretended visit to another maternal 
uncle, sultan Ahmed Khan, who dwelt in Moghulistan, a 
country which laid in his intended route, when unluckily 
the intelligence arrives, that this Khan is on his road to pay the 
elder brother a visit. The Khan himself quickly follows this 
announcement. The account of Baber’s going out to meet him 
is highly characteristic of oriental manners, while the conclusion 
of it brings us back to the social familiarity of the west. 

‘ We advanced as far as these villages, and not knowing precisely the 
time that the younger Khan would arrive, I had ridden out carelessly to 
see the country, when all at once I found myself face to face with him. 
I immediately alighted and advanced to meet him; at the moment I 
dismounted, the Khan knew me, and was greatly disturbed ; for he had 
intended to alight somewhere, and having seated himself, to receive and 
embrace me with great form and decorum: but I came too quick upon 
him, and dismounted so rapidly, that there was no time for ceremony ; 
as, the moment I sprang from my horse, I kneeled down and then 
embraced. He was a good deal agitated and disconcerted. At length 
he ordered sultan Said Khan and Baba Khan Sultan to alight, kneel, 
and embrace me. Of the Khan’s children, these two sultans alone 
accompanied him, and might be of the age of thirteen or fourteen years. 
After embracing these two suitans I mounted, and we proceeded to join 
Shah Begum. The little Khan my uncle soon after met, and embraced 
Shah Begum and the other Khanums, after which they sat down, and 
continued talking about past occurrences and old stories till after mid« 
night.’—p. 105. ; 

Baber gives a spirited sketch of his younger uncle in a few 
words :— 


‘The younger Khan came with but few followers; they might be 
more than one thousand, and less than two. He was a man of singular 
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ma.ners. He was a stout, courageous man, and powerful with the 
sabre, and of all his weapons he relied most on it. He used to say that 
the sheshper (or mace with six divisions), the rugged mace, the javelin, 
the battle-axe, or broad axe, if they hit, could only be relied on for a 
single blow. His trusty keen sword he never allowed to be away from 
him ; it was always either at his waist, or in his hand. As he had been 
educated, and had grown up, in a remote and out of the way country, 
he had something of rudeness in his manner, and of harshness in his 
speech. When I returned back with my uncle the younger Khan, 
tricked out in all the Moghul finery that has been mentioned, Khwajeh 
Abdal Makaram who was along with the elder Khan, did not know me, 
and asked what sultan that was, and it was not till [ spoke that he 
recognized me.’—p. 107. 


On a subsequent occasion, he finishes the portrait with a 
picturesque touch : the melons, grapes, and stable furniture, are 
Jaid in with the hand of a painter. 


interview with him, I had come upon him unexpectedly, and§gone up 
to him at once, so that he had not even time to dismount from is horse, 
and our meeting took place without ceremony. On this occasion, how- 
ever, when I had approached near, he came out hastily, beyond the range 
of his tent ropes, and as I walked with considerable pain, and with a 
staff in my hand, from the arrow-wound in my thigh, he ran up and 
embraced me, saying, “ Brother, you have behaved like a hero!” and 
taking me by the arm, led me into the tent. His tent was but small. 
As he had been, brought up in a rude and remote country, the place in 
which he sat was far from being distinguished for neatness, and had 
much of the air of a marauder’s. Melons, grapes, and stable furniture 
were all lying huddled about in the same tent in which he was sitting.’ 
—p. 112. 

Under the auspices of the two Khans, Baber headed a detach- 
ment, and made several vigorous attacks upon the towns of his 
native kingdom. But at a moment when on the eve of suc- 
cess, in an attack upon Andejan, he suffers a serious surprise 
from the army of Tambol, which had suddenly retreated on the 
former place, and compells him to make his way to Ush. Of Ush, 
Baber was already in possession; and from thence he continued 
his efforts to seize upon the other strong places held by 
Tambol. The commander of Akhsi Sheikh Ba yezid, under 
a pretence of an anxiety to serve Baber’s interests, sent a 
confidential messenger to invite him to take possession of the 
place intrusted to his care. Now it was known to Baber and 
his uncles the Khans, that this invitation was a plan of Tambol’s 
to detach him from the Khans, under the idea that were they 
to leave the country, he could no longer maintain himself in it. 
The Moghul princes, in the true spirit of their race, urged Baber 


‘I went on and saw my uncle the younger Khan. In fe first 
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to accept the invitation, and ‘to take the first opportunity of 
seizing Sheikh Bayezid. The nature of Baber was abhorrent 
from this treachery, but he considered that he was justified in 
repairing to Akhsi and availing himself of any advantage that 
might accrue. He accordingly went and took possession of the 
place. He was here ioined by his younger brother Jehangir 
Mirza, that prince hav ng escaped from the custody of Tambol, 
by whom he was kept simply to give a colour to his own cause. 
The arrival of Jehangir appears to have perplexed the Sheikh ; 
at any rate he shewed such symptoms of perturbation and of 
wavering resolution, that it was suggested to Baber that he 
ought to be seized ; the arrival of Tambol with a considerable 
body of troops, however, precipitated matters, and either by 
accident or design, he was arrested while arranging the terms of 
a treaty. 

* At this time Sheikh Bayezid was in great perturbation, quite unset. 
tled what line of conduct to pursue. The Mirza and Ibrahim Beg 
insisted that it was necessary to seize him, and to take possession of the 
citadel. In truth the proposition was a judicious one. I answered, 
“T have made an agreement, and how can I violate it?” Sheikh 
Bayezid meanwhile entered the citadel. We ought to have placed a 
guard at the bridge, yet we did not station a single man to defend it. 
These blunders were the effects of our inexperience. Before the dawn, 
Tambol arrived with two or three thousand mailed warriors, passed by 
the bridge, and entered the citadel. I had but very few men with me 
from the first, and after I came to Akhsi, I had dispatched many of 
them on different services ; some to garrison forts, others to take charge 
of districts, and others to collect the revenue, so that, at this crisis, I 
had not with me in Akhsi many more than a hundred. However, 
having taken to horse with those that remained, I was busy posting 
them in the entrances to the different streets, and in preparing supplies 
of warlike stores for their use, when Sheikh Bayezid, Kamber Ali, and 
Muhammed Dost, came galloping from Tambol to propose a pacification. 
Having ordered such of my men as had stations assigned them to re- 
mair steadily at their posts, I went and alighted at my father’s tomb, 
to hold a conference with them. I also sent to call Jehangir Mirza to 
the meeting. Muhammed Dost returned back, while Sheikh Bayezid 
and Kamber Ali remained with me. We were sitting in the southern 
portico of the Mausoleum, engaged in conversation, when Jehangir 
Mirza and Ibrahim Chapik, after consulting together, had come toa 
resolution to seize them. Jehangir Mirza whispered in my ear, “ It is 
necessary to seize them.” I answered him, “ Do nothing in a hurry: 
the time for seizing thera is gone by. Let us try if we can get any- 
thing by negotiation, which is much more feasible, for at present they 
are very numerous, and we are extremely few: besides, their superior 
force is in possession of the citadel, while our inconsiderable strength 
only occupies the outer fort.” Sheikh Bayezid and Kamber Ali were 
present while this passed. Jehangir Mirza, looking towards Ibrahim 
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Chapik, made a sign to him to desist. I know not whether he mis- 
understood it, or whether from perversity he acted knowingly ; how- 
ever that may be, he seized Sheikh Bayezid. The men who were 
around closed in on every side, and, in an instant, dragged away and 
rifled these two noblemen. There was now an end of all treaty. We, 
therefore, delivered them both into custody, and mounted for battle.’-— 
p. 114. 


The subsequent affray in the town, between the followers of 
Baber and Tambol’s troops, is described with great spirit, and is 
full of amusing incidents. The event was, however, most un- 
happy for Baber, and brought him into circumstances of greater 
danger and distress than he had ever experienced. After a 
vigorous defence of the town, he is compelled io retreat from it 
with a few followers, and with a romantic description of his 
flight, the original Memoirs abruptly break off. They are not re- 
sumed till a. u. 910, June, a.p. 1504. Inthe mean time the his- 
torians of the period inform us, that at the invitation of Tambol. 
Sheibani Khan made a descent upon the country, with an army 
“more in number than the rain drops,” (says a native writer) 
defeated the two Khans, took them prisoners, and most probably 

ut them to death. Baber was driven to the mountains, where 

e continued his wanderings until he resolved to visit Khorasan, 
at that time governed by the powerful prince sultan Hussain 
Mirza, and the most distinguished prince then living of the 
family of Taimar. The Memoirs re-open while he is on his way 
thither. As he passes, however, through the territories of 
Khosrou Shah, jan upstart chief, who, by cunning and cruelty 
had raised himself almost to the rank of royalty upon the ruins 
of the authority of Baber’s cousins, the three brothers mentioned 
in the early part of his Memoirs, Baber ascertained probably 
by means of some intrigues, that Khosrou’s troops and Moghul 
retainers were favourably disposed towards him ; and, before he 
has wholly traversed his dominions, he is joined by the Shah’s 
brother, and by all his forces. So that in the course of a da 
the Shah, who was preparing to defend himself against the 
approach of the formidable Sheibani Khan, finds the whole 
trouble taken off his hands, and himself left without a man he 
could command. The only step left, was to submit to the per- 
son who had thus drawn off his army, and he accordingly 
makes his appearance before Baber and his brother who had 
joined him. The account of the interview is extremely curious ; 
it is, however, too long for insertion in our confined space: it 
must, however, be observed, that the humiliation of this man 
was peculiarly grateful to Baber’s feelings ; for, on every occa- 
sion, he expresses his hatred of the Shah’s character, and his 
horror at the cruelty he had exercised upon his cousins, 
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Mirza Khan was the youngest son of sultan Mahmifid Mirza, 
and the brother of Baiesanghar Mirza, whom Khosrou Shah had 
put to death, and of sultan Masaiid Mirza, whom he had deprived 
of sight. Mirza Khan therefore seeing the Shah in Baber’s 
power was unwilling to escape, and came before the prince, and 
accused him of murder ; and vindicated his right to his blood. 
Baber’s regard for the conditions of the agreement he had made 
with the Shah prevailed over his evident desire to punish him: 
and he was suffered to depart, carrying with him as much of 
his property as he chose. He <a loaded from twenty 
to thirty mules, and as many camels as he had, with jewels, 
and gold and silver utensils, and set out towards Khorasan. 
Baber himself, now supported by a large and powerful army, 
undertook the conquest of Kabul—a kingdom of which his uncle 
Ulugh Beg Mirza had been king, but which, after his death, 
about three years before Baber’s expedition, had fallen into 

eat confusion. Kabul sustained but a very short siege before 
it fell into Baber’s hands, and the whole country followed it. 

The Memoirs contain a full description of the kingdom of 
K4bul, the different tribes of its inhabitants, its geographi- 
cal boundaries, its principal divisions and towns, its produc- 
tions, its curiosities and beauties: which, though extremely 
creditable to the pen of a sovereign prince, and abounding in 
agreeable and useful information, we must altogether pass over 
as we have already done much similar matter. The industry 
and minute observation of the emperor is indeed peculiarly 
remarkable—no custom of the people he visits, if in any way 
singular, escapes his notice: although in constant motion, and 
leading the rude and unsettled life of a military wanderer, he 
appears always to have had his attention alive to the productions 
of nature of every description, and to have had time for ever 
enlightened inquiry. But we must return to our present ok 
of tracing the events of his life. At this period he is only twenty- 
three years of age. The possession of Kabul had an important 
influence on Baber’s fortunes ; though they afterwards fluctuated, 
and even sank into a state of extreme distress : yet by its proxi- 
mity to India, it subsequently formed a stepping-stone to those 
conquests which have made his name so celebrated in the East. 
After he had divided the kingdom of Kabul among his followers, 
he deliberated in council on the next expedition, and it was 
finally resolved to invade Hindostan. He thus records the 
important fact :— 


‘January, 1505. In the month of Shaban, when the sun was in 
Aquarius, I set out from Kabul towards Hindustan ; and proceeding by 
way of Badam-Cheshmeh and Jigdalik, in six marches reached Adinapir. 
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I had never before seen the Germsil (or countries of warm temperature), 
nor the country of Hindustan. Immediately on reaching them, I beheld 


a new world. The grass was different, the trees different, the wild . 


animals of a different sort, the birds of a different plumage, the manners 
and customs of the Ils and Uluses (the wandering tribes) of a different 
kind. I was struck with astonishment, and indeed there was room for 
wonder.’—p. 156. 


This expedition, though not properly intitled to the name of 
an invasion of Hindostan, was unopposed in its progress; and 
after reaching the Sind, and installmg Jehangir Mirza in the 

overnment of Ghazna, bestowed upon him by his brother, 
aber returned to Kabul in the fifth month after his departure, 

At this period Baber’s mother died, and interrupted, for a 
short time, the progress of his enterprizes. He shall describe 
this event in his own words ; for he speaks of it with a feeling 
that we did not expect in a Mussulman and an Eastern king, 


‘In the month of Moharrem, my mother, Kutluk-Nigér Khanum, was 
seized with the pustulous eruption, termed Khasbeh, and blood was let 
without effect. A Khorasin physician, named Syed Tabib, attended 
her: he gave her water-melons, accerding to the practice of Khorasan ; 
but as her time was come, she expired, after six days’ illness, ou a Satur- 
day, and was received into the mercy of God. Ulugh Beg Mirza had built 
a garden palace on the side of a hill, and called it Bagh-e-Nourozi (the 
Garden of the New Year). Having got the permission of his heirs, we 
conveyed her remains tothis garden ; andon Sunday, I and Kasim Gckultish, 
(foster-brother) committed them to the earth.. During the period of mourn- 
ing for my mother, the news of the death of the younger Khan, miy unele 
lacheh Khan, and of my grandmother Isan Doulet Begum, also crmved. 
The distribution of food on the fortieth day after the Khanum’s decease 
was near at hand, when the mother of the Khans, Shah Begun}, my 
maternal grandmother, Miher Nigar Khanum, the widow of S\iltax 
Ahmed Mirza, with Muhammed Hussain Gurkam Doghlet, arrived from 
Khorasan. Our lamentation and mourning now broke out afresh. Our 
grief for the separations we had suffered was unbounded. After cpm« 
pleting the period of mourning, food and victuals were dressed and dled 
out to the poor and needy. Having directed readings of the Koran, dnd 
prayers to be offered up for the souls of the departed, and eased tiie 
sorrows of our hearts by these demonstrations of love, I returned to my 
political enterprizes which had been interrupted, and by the advice of 
Baki Chegh4niani, led my army against Kandahar.’—p. 169. 

On Baber’s return from the expedition alluded to, in which 
his success was chiefly marked by the capture of Khilat by 
storm, Baki Cheghaniani, the brother of Khosrou Shah, who 
had remained with Baber since his defection, and had been 
apparently a principal adviser of his measures, became discon- 
tented, and sought to leave Baber’s service. The emperor’s 
account of this transaction is minute, and as it shows the terms 
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—on which a powerful noble stood with his sovereign, and the 
nature of those offences which took deepest root in this age 
and in these countries, must be quoted. 


‘I instantly had them seized; and as Shir Ali Chehreh had been 
notoriously guilty of various seditious and mutinous practices, both 
while in my service, and when in the service of others, and in various 
countries, he was delivered over to the executioner. Having deprived 
the others of their arms and horses, I let them go. 

‘ From the time that Baki Cheghaniani had joined me on the banks 
of the Amu, no person about me had been in higher estimation or au- 
thority than himself. Whatever was done or said, was said or done by 
his ascendancy ; although I had never experienced from him that duty 
which was to have been expected, or that propriety of conduct which 
is indispensably necessary. Indeed, on the contrary, he had done many 
unjustifiable acts, and shown me many marks of disrespect. He was 
mean, sordid, malicious, narrow-minded, envious, and cross-tempered. 
He carried his meanness to such a length, that when he broke up from 
Termez, and came and joined me with his family and property, though 
his own flock of sheep amounted to thirty or forty thousand, and though 
every march numbers of them passed before our face, while my servants 
and retainers were tortured with hunger, he did not give usa single 
sheep: at last, when we reached Kehmerd, he then gave them fifty 
sheep! Although he had himself acknowledged me as his king, he 
used to have the nagarets beaten before his tent. He liked nobody, 
and could see no one prosper. The revenue of Kabul arises from a 
Temgha (or stamp-tax)» This Temgha I bestowed on him ; and made 
him at the same time Darogha of Kabul and Penjhir; gave him the 
property-tax levied from the Hazaras, and conferred on him the office 
of captain of my guards, with absolute power in my household. Though 
distinguished by such marks of favour, he was never either thankful or 
contented ; but, on the contrary, cherished the most wicked and dan- 
gerous projects of treason, as has been mentioned. I never, however, 
upbraided him with them, nor mentioned them to him. He constantly 
affected great chariness, and asked leave to go away. I gave into his 
dissimulation, and in a tone of apology, refused him the permission he 
solicited. 

‘ Every day or two he returned again, and used again to begin asking 
his discharge. His dissimulation, and eternal requests for liberty to 
depart, at length exceeded all bounds ; so that, wearied to death with 
his conduct and teazing, I lost patience, and gave him his discharge. 
Disappointed and alarmed at this, he was now in the utmost perplexity ; 
but to no purpose. He sent to remind me that I had made an agreement 
with him, that I would not call him to account till he had been guilty 
of nine offences towards me. I sent him by Milla Baba a list of eleven 
grievances, the justice of which he was forced to acknowledge one after 
another. He submitted, and having obtained leave, proceeded towards 
Hindustan with his family and effects.’—p. 171. 

It is pretty clear that the emperor himself had become 
wearied of the ascendancy of his minister; and Baber’s ge- 
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neral humanity leads us to hope he was not guilty of his death, 
which happened on his route. He was taken by a marauding 
khan on the frontiers, to whom Baber had given a commission, 
and murdered. Baber moralizes on his death, and quotes two 
favourite lines of verse on the occasion : 

‘ Do thou resign to Fate him who injures thee ; 

For Fate is a servant who will not leave thee unavenged.’ 

About this same time, the defection of Jehangir Mirza took 
place: the reason he assigned for this sudden step is truly 
characteristic of the state of suspicion and apprehension in 
which royal brethren then lived. An accidental observation 
of a principal minister is converted into an allegory, and the 
allegory interpreted into a design against his life. 

‘ At the time when Jehangir Mirza came from Ghaznin, and Kasim 
Beg and the rest of the Begs went out to meet him, the Mirza had 
thrown off a falcon at a Bidineh, or quail. When the falcon had over- 
taken it, and was in the act of seizing it in his pounces, the quail 
dashed itself on the ground. There was a cry, “ Has he taken it or 
not?” Kasim Beg observed, “ When he has reduced his enemy to such 
a plight, he will not let him off. No doubt, he will take him.” This 
expression struck him, was misinterpreted, and was subsequently one of 
the causes of the Mirza’s elopement.’—p. 175. 


While Baber had been installing himself in the sovereignty 
of Kfbul, and had followed up hin conquests with various 
inroads upon his neighbours, his old enemy Sheibani Khan, 
from his capital of Samarkand, had extended his authority in 
every direction. Sultan Hussain Mirza, the powerful and 
respected king of Khorasan, felt called upon to oppose himself 
to the progress of the arms of the Tartar Chief, and for this 
—— summoned all the sovereign members and chiefs of his 
amily to attend him. Among the rest, Baber determined 
on joining him; when the sultan, who had proceeded some 
distance at the head of his army, died at an advanced age. 
Baber, after his usual manner, stops the course of his Memoirs 
to record his character and his exploits ; to describe his family, 
sketch his courtiers, and as in this instance he is speaking of 
the sovereign of a highly-civilized capital and a patron of 
literature and the arts, to give an anecdotic catalogue of all the 
distinguished poets, historians, philosophers, and literati, that 
graced his reign. As we have not yet given any examples 
of Baber’s manner in portrait painting, we must not omit his 
full length of so great a prince as Hussain Mirza. After 
tracing the descent of the Mirza on both sides, to royal stems, 
he continues : 


‘ He had strait narrow eyes, his body was robust and firm ; from the 
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waist downwards he was of a slenderer make. Although he was ad« 
vanced in years and had a white beard, he dressed in gay-coloured red 
and green woollen clothes. He usually wore a cap of black lamb’s 
skin, or a kilpak. Now and then, on festival days, he put on a small 
turban tied in three folds, broad and showy, and having placed a plume 
nodding over it, went in this style to prayers. 

‘On first mounting the throne, he took it into his head that he would 
cause the names of the twelve Imans to be recited in the Khitbeh. 
Many used their endeavours to prevent him. Finally, however, he 
directed and arranged every thing according to the orthodox Sunni 
faith. From a disorder in his joints, he was unable to perform his 
prayers, nor could he observe the stated fasts. He was a lively, pleasant 
man. His temper was rather hasty, and his language took after his 
temper. in many instances he displayed a profound reverence for the 
faith ; on one occasion, one of his sons having slain a man, he delivered 
him up to the avengers of blood to be carried before the judgment-seat 
of the Kazi. For about six or seven years after he first ascended the 
throne, he was very guarded in abstaining from such things as were 
forbidden by the law; afterwards he became addicted to drinking 
wine. During nearly forty years that he was king of Khorasan, not a 
day passed in which he did not drink after mid-day prayers; but he 
never drank wine in the morning. His sons, the whole of the soldiery, 
and the town’s-people, followed his example in this respect, and seemed 
to vie with each other in debauchery and lasciviousness. He was a 
brave and valiant man. He often engaged sword in hand in fight, nay, 
frequently distinguished his prowess hand to hand several times in the 
course of the same fight. No person of the race of Taimur Beg ever 
equalled Sultan Hussain Mirza in the use of the scymitar. He hada 
turn for poetry, and composed a Diwan. He wrote in the Tirki. His 
poetical name was Hussaini. Many of his verses are far from being 
bad, but the whole of the Mirza’s Diwan is in the same measure. 
Although a prince of dignity, both as to years and extent of territory, 
he was as fond as a child of keeping butting rams, and of amusing him-< 
self with flying pigeons and cock-fighting.’—p. 177. 


Of the kind of pursuits fashionable in Hussain’s capital, and 
of the success with which the poetry and the lighter arts of 
literature were cultivated, a better idea may be obtained from 
the character of the sultan’s favourite minister, the celebrated 
Ali Shir Beg :— 


‘ Another of them was Ali Shir Beg Nawai, who was not so much 
his amir as his friend. In their youth they had been schoolfellows, and 
were extremely intimate. I know not for what offence he was driven 
from Heri by Sultan Abusaid Mirza; but he went to Samarkand, 
where he remained for several years, and was protected and patronized 
by Ahmed Haji Beg. Ali Shir Beg was celebrated for the elegance of 
his manners ; and this elegance and polish were ascribed to the con 
scious pride of high fortune: but this was not the case; they. were 
natural to him, and he had precisely the same refined manner when he 
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was in Samarkand. Indeed, Ali Shir Beg was an incomparable person. 
From the time that poetry was first written in the Tarki language, no 
man has written so much and so well. He composed six mesnevis in 
verse, five in imitation of the Khamsah (of Nizami), and ope in imita- 
tion of the Mantik-ut-teir (the Speech of the Birds). This last he 
called Lissan-ut-teir (the Tongue of the Birds). He also composed 
four diwans ef ghazels (or odes), entitlked—The Singularities of In- 
fancy—The Wonders of Youth—The Marvels of Manhood—and The 
Benefits of Age. He likewise composed several other works, which are 
of a lower class and inferior in merit to these. Of that number is an 
imitation of the Epistles of Moulana Abdal-rahman Jami, which he 
partly wrote and partly collected. The object of it is to enable every 
person to find in it a letter suited to any business on which he may 
desire to write. He also wrote the Mizan-al-Auzan (the Measure of 
Measures) on Prosody, in which he is very incorrect ; for, in describing 
the measures of twenty-four ribais (quatrains), he has erred in the 
measures of four; he has also made some mistakes regarding other 
poetical measures, as will be evident to any one who has attended to 
the structure of Persian verse. He besides completed a diwan in Per- 
sian, and in his Persian compositions he assumed the poetical name of 
Fani. Some of his Persian verses are not bad, but the greater part of 
them are heavy and poor. He has also left excellent pieces of music ; 
they are excellent both as to the airs themselves and as to the preludes. 
There is not upon record in history any man who was a greater patron 
and protector of men of ingenuity and talent than Ali Shir Beg. Usta 
Kal Muhammed, the celebrated Sheikhi, and Hussain Atidi, who were 
so distinguished for their skill in instrumental music, attained their 
high eminence and celebrity by the instructions and encouragement of 
Ali Shir Beg. Ustad Behzdd and Shah Muzaffer owed the extent of 
their reputation and fame in painting to his exertions and patronage; 
and so many were the excellent works which owed their origin to him, 
that few persons ever effected any thing like it. He had no son, nor 
daughter, nor wife, nor family : he passed through the world single and 
unencumbered. At first he was keeper of the signet ; in the middle 
part of his life he was invested with the dignity of Beg, and held the 
government of Asterabad for some time. He afterwards renounced the 
profession of arms, and would accept of nothing from the Mirza: on 
the contrary, he annually presented him with a large sum of money as 
an offering. When Sultan Hussain Mirza returned from the Astera- 
bad campaign, the Beg came out of the city to meet him: between the 
moment of the Mirza’s saluting him and his rising, he was affected 
with a sudden stroke, which prevented his getting up, and he was 
obliged to be carried off. The physicians were unable to render him 
any assistance, and next morning he departed to the mercy of God. 
One of his own couplets was highly applicable to his situation ;— 
‘(Térki.)—I perish of a mortal disease, though I know not what it is ; 

In this disease, what remedy can physicians administer? ’—p. 184. 


However skilful the poets and musicians of this court may 
have been, it is pretty clear the art of medicine was not very 
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far advanced, or its physicians could have explained that the 
Beg had fallen under a stroke of apoplexy. Ali Shir’s popu- 
larity in Heri is thus marked and coupled with a joke of a noted 
wit :— 

‘ As Ali Shir Beg was the author and patron of many and useful in- 
ventions, every man who made any discovery or invention in his art or 
profession, in order to give it credit or currency, called it the Ali Shiri. 
Some carried their imitation of him to such an excess, that Ali Shir 
Beg having tied a handkerchief round his head, on account of an ear- 
ache, that style of tying a handkerchief came to prevail, under the name 
of the Ali Shiri fashion. When Bindi left Heri for Samarkand, as 
he was setting out, he ordered rather an uncommon sort of pad for his 
ass, and called it the Ali Shiri. The Ali Shiri pad became common, 
and is now well known. —p. 195. 


We can afford no space for the scores of characters that 
follow, and though many of them contain very curious traits, 
we shall only allude to one, and that because his great quali- 
ties are enumerated in a single line. Of Muhammed Syed 
Uras it is said, that “his bow was strong, and his arrow long, 
and its range far, and his aim sure.” The two sons of Hussain 
named Badia-ez-zeman, and Mozeffer Hussain, succeeded their 
father in a joint sovereignty : an equivocal kind of authority 
which moves the ridicule of Baber, who had not heard of the 
two kings of Brentford. “A joint kingship,” says he, “ was 
never before heard of. Ten dervishes, according to the poet, 
can sleep on one rug, but the same climate of the earth cannot 
contain two kings.” 

The death of Hussain, though it retarded did not prevent 
the combined expedition of the princes of Khorasan against 
Sheibani Khan. Baber proceeds to join them, and describes 
with an amusing particularity the ceremonies of his reception. 
After the grand interview, an entertainment is given at which 
wine was put down along with the meat. Baber who had been 
brought up strictly according to the institutions of Chengiz, 
had never transgressed the article of the Mussulman faith 
against drinking wine, and he appears to have been somewhat 
shocked at the openness as well as the freedom with which the 
sin was practised in the luxurious camp of the princes of Kho- 
rasan. When, however, the winter brought him to Heri, the 
solicitations of his entertainers, and the joviality of the guests, 
when coupled with the intoxicating splendour and elegance 
of the court, produced their usual effects upon the mind of a 
young and ardent character, and he confesses that he was 
sorely tempted to taste the forbidden beverage. At that time 
he never had even tasted the wine in which he afterwards 
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indulged to such an extreme that he is supposed to have short- 
ened his life by his jovial drinking parties, together with the 
less social enjoyment of the maajun. 

Baber not finding winter quarters in Khorasfn to his satis- ” 
faction, determined to return to KAbul, although the year was 
advanced. On his route back, his army was overtaken by the 
snow atnong the mountains, his guides lost their way, and he and 
his troops were condemned to suffer greater hardships than he 
had ever experienced. The army worked themselves out of the 
snow with immense difficulty; the peril was hardly passed 
before new troubles of another kind awaited Baber at home. 
Those of the Moghuls, the former adherents of Khosrou Shah, 
a turbulent and treacherous race who remained behind in K4Abul, 
had, during the absence of Baber, proclaimed Khan Mirza his 
cousin, and the son of the former sovereign of K4bul, king : 
so that his first business on his return was to subdue a rebel- 
lion. Although a task of some danger, Baber’s activity and 
ability carried him safely through it; and, when all the prin- 
cipal persons engaged in it fell into his hands, he conducted 
himself with a most praiseworthy lenity. 

The princes of Khorasin were not men of the right stamp 
for forming the heads of a successful expedition to the rude but 
energetic measures of Sheibani Khan. In the expedition, “4 
joined by Baber, they had wasted their time and effected 
nothing, and after his return they, quietly yielded before the 
overwhelming force of the Uzbek. Sheib&ni added the kingdom 
of Khorasin to his conquests, while Baber was conducting a 
most successful invasion of Kandahar: he obtained possession 
of the country, and brought away with him treasures from its 
capital, which enriched his meanest soldiers. His place in 
Kandah4r was quick!y occupied by the active Sheibani, who very 
soon after Baber had fortunately retired, himself appeared in 
that kingdom. The conquests of this man had, however, arrived 
at their mit ; for, approaching too near the dominions of Persia, 
Shah Ismfel, the powerful monarch of that country, headed a 
considerable army against him, defeated and slew him. Pre- 
vious to this point of the history, however, Baber’s Memoirs “ 
again break off, and we are left to discover from other sources 
the events that took place between the twenty-fourth year of 
his age, and the thirty-fifth. During this period, it is ascer- 
tained, that by another revolt of the Moghuls in his service, he 
was reduced to carry on a marauding warfare with his own sub- 
jects, in the course of which, he behaved with a gallant activity 
which inspired the whole of that part of the world with admira- 
tion, On one occasion, when he probably felt that some 
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desperate step was the wisest policy under his circumstances, 
he challenged Abdal Rizak, whom the Begs had again set up as 
king of Kabul, to single combat. This prince declined the 
contest, but sent in his place five champions in succession, all 
of whom fell under the prowess of Baber. Having gradually 
recovered his dominions of KAabul, and the fate of SheibAni 
Khan having again excited his hopes of repossessing his pa- 
ternal kingdoms, he set out against Sarmarkand, and with the 
assistance of the king of Persia succeeded in seizing upon 
that city a third time, only to be a third time driven from it. 
The Uzbeks, though deprived of their leader, were not either of 
a character, or so deficient in numbers and strength, to be 
expelled from their conquests by a single defeat. Making head 
again, they once more drove Baber from Samarkand, overturned 
the Persian forces, and put their general to death. Baber, in 
the end, seeing all hope of recovering Hiss4r and Samarkand 
totally vanished, once more recrossed the Hindukush moun- 
tains, attended by a few faithful followers, who still adhered 
to his fortunes, and again arrived in the city of Kabul. From 
this time he seems to have abandoned all views on the country 
of Maweralnaher, and was “led by divine inspiration,” says 
the courtly Abufazil, writing in the reign of his grandson, “ to 
turn his mind to the conquest of Hindustan.” 

The Memoirs re-open with the events of a. p. 1519, and 
breaking off again in the beginning of the following year, are 
not resumed till the latter end of a. p. 1527, from which period 
they are carried down till within fifteen months of Baber’s death, 
an event which took place in a. p. 1530, in the forty-eighth 
year ofhis age. Up tothis point the history of his life has been 
carried on in the form of a narrative, and in a simple and lively 
style, which the editor justly compares to the picturesque 
manner of Froissart. From their resumption in a.p. 1529, 
they however take the form of a journal, which, while it is more 
in detail than the narrative, is much less amusing. From the 
minute scale on which such of the history of the six invasions of 
Hindustan as remains, is drawn; from the quantity of geogra- 
phical distinctions and military movements in which it abounds, 
we must decline the task of giving even a sketch of that conquest 
in the remainder of this article. It must suffce to state that 
Baber’s progress was one of invariable success; and that after 
enjoying his acquisition for a short period, as far at least as 
declining health is compatible with enjoyment, he bequeathed 
his Indian empire to his son Hiimaiin, the father of Akber, and 
the race of sovereigns improperly called the Moghuls. It is in- 
deed singular that the erroneous practice in Hindustan of 
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calling alk those Moghuls who come from the North, and whose 
complexions are light, should have caused the empire which 
Baber won to be named from a race which he detests, and 
which he takes every opportunity in his Memoirs to vilify. 

We have seen Baber’s temptation on the subject of drink- 
ing wine: the whole of the latter part of his Journals forms 
a very lively contrast to the primitive abstemiousness of his 
youth. Scarcely a day passes without recording an instance of 
excessive indulgence, and though the writer makes frequent 
resolutions to repent, he does not the less describe his social 
parties with an air of joviality and boon companionship, which in 
our ignorance we had conceived to be exclusively northern. 
He gives on one occasion an instance of his forbearance from 
wine, and of respect for the feelings of a strict Mussulman, which 
does him credit :— 


‘On Tuesday the 19th, I went out about noon, to make a tour round 
Khwajeh Syaran. That day I was fasting. Ytmis Ali and some others 
said with surprize, “ What! Tuesday, and you fasting! This is a 
miracle!” On reaching Behzadi, we halted at the Kazi’s house. That 
night we had made every preparation for a jolly party, when the Kazi 
came to me and said, “Such a thing was never yet scen in my house ; 
however, you are the emperor and the master.” Although the whole 
apparatus for our merry-making was ready, yet, to please the Kazi, we 
gave up our intention of drinking wine.’ 


Baber had made a resolution to leave off wine at forty years 
of age, and we find him the nearer he approached to that period, 
avowedly on that ground drinking the more copiously; at 
other times, he makes any brilliant prospect which raised his 
spirits the excuse; he was always accustomed to pitch his 
camp on an eminence, while his army occupied the valley 
below ; he describes the appearance of his people’s fires being 
so brilliant and beautiful, that in an undulating country, he 
never could refrain from drinking wherever he halted. At 
length, one day, February 25th, 1527, as he was riding,he was, 
he says, seriously struck with the reflection, that he had always 
resolved, one time or another, to make an effectual repentance. 
“I said to myself, O my soul, 


“ How long wilt thou continue to take pleasure in sin ? 
Repentance is not unpalatable—taste it—” 


and he breaks his goblets and renounces wine for ever. 

Baber’s kindness and affection to every member of his family 
is conspicuous in these Memoirs ; and his parental fondness for 
Hamaiin, his eldest son, is said to have been such, that at a time 
when his son was supposed to be in the last extremity, from a se- 
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vere illness, he devoted his own life cheerfully to save his son’s. 
Itis true that the ceremony which he practised was a superstitious 
one ; and that the death of Baber, and the immediate recovery 
of his son were accidents ; but this does not diminish the feeling 
with which the sacrifice was made. The letter written to 
Himaiin, which is inserted in the journal, is a pleasing proof, 
not only of the affection and wisdom of the father, but some of 
the points relating as they do to minute elegancies of compo- 
sition, shew the emperor in the light of a critical and accom- 
plished scholar. Other parts of the narrative prove him a jovial 
companion: a brave and active chieftain: a man cheerfully 
submitting to hardships, and preserving an elasticity of mind 
in the midst of discomfiture ; other parts exhibit him again as 
a prince of a forgiving and generous temper, occasionally severe 
in his punishment, but, for his times, a model of lenity and true 
magnanimity : as a lover of all the elegant arts : as a composer 
of music and of verse: and as a writer of treatises on both: as 
a lover of flowers and prospects, and a keen enquirer into objects 
of natural history. But it is still more curious, if not so worthy 
of remark, to meet with the hardy warrior who was celebrated 
for leaping from pinnacle to pinnacle of the pinnated ramparts 
used in the east, in his double-soled boots, and with a man 
under each arm, lecturing his son on the incorrectness of his 
spelling. 

Baber died near Agra, not two years after the date of the 
letter alluded to, in December, 1530. His body, in conformity 
with a wish he had expressed, was carried to Kabul, where it 
was interred in a hill that still bears his name. He had 
reigned five years over a principal part of Hindustan. 


END OF VOL. VIII. 
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